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SUMMARY OF THE ARGUMENT 
 
The 12(b)(6) dismissal order should be reversed.  The circuit court 

disregarded settled Alabama law that life begins at conception and 

dismissed the wrongful death claims asserted by Dr. and Mrs. LePage 

and Mr. and Mrs. Fonde for the deaths of their embryonic children.  The 

order is patently inconsistent with Stinnett v. Kennedy, Hamilton v. 

Scott, and Mack v. Carmack.  The order also disregards Article I, § 36.06 

of the Alabama Constitution, an amendment expressing the will of the 

people that all life matters from the moment of conception and that all 

lives – regardless of classification – are protected by Alabama law.   

The circuit court also erred to reversal in considering the contracts 

appended to the motions to dismiss and making factual findings 

therefrom while denying the Plaintiffs’ motion to strike and properly 

supported Rule 56(f) motion to conduct discovery necessary to respond to 

Defendants’ factual assertions based on fill-in-the-blank portions of the 

contracts appended to the motions to dismiss. 

Alternatively, the circuit court erred in dismissing the second cause 

of action which asserted property law claims.  The allegations of the 

second cause of action, which under the standard of review are to be 
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construed liberally in favor of the Plaintiffs, refute the circuit court’s 

conclusion that the second cause of action did not state property law 

claims.  Also, the transcript at R. 61-62, conclusively refutes Defendants’ 

argument, Red Brief, p.34, that “Plaintiffs conceded at the hearing they 

had chosen not to assert a … property claim….”  The circuit erred in 

accepting the Defendants’ erroneous restrictive construction of the 

complaint. 

Therefore, if the Court affirms dismissal of the wrongful death 

claims, reversal and remand would nonetheless be required on the 

alternative property law claims in the second cause of action.  Of course, 

if the Court reverses dismissal of the wrongful death claims, the 

alternative property law claims would be rendered moot.                 

ARGUMENT 
 

A. Plaintiffs’ Amended Complaint States Actionable 
Claims Pursuant To Stinnett v. Kennedy, Hamilton v. 
Scott and Mack v. Carmack. 

 
MIMC’s and CRM’s Red Brief seeks to relitigate the very same 

issues already thoughtfully considered – and decided – in Stinnett v. 

Kennedy, 232 So. 3d 202 (Ala. 2016) (C. 217-242), Hamilton v. Scott, 97 

So. 2d 728 (Ala. 2012) (C. 243-264) and Mack v. Carmack, 79 So. 3d 597 
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(Ala. 2011) (C. 265-282). 

Stinnett, relying on the decisions in Hamilton and Mack, decided 

whether a circuit court erred in dismissing a wrongful-death claim based 

on the death of a previable child1 brought pursuant to § 6-5-391, Ala. 

Code 1975. Stinnett, 232 So. 3d at 206.  This appeal presents precisely the 

same circumstances. The Court is called upon to review whether the 

Mobile Circuit Court erred in dismissing the LePages’ and Fondes’ 

claims, brought pursuant to the Wrongful Death Act for the “death[s] of 

[their] previable” embryonic children. 

MIMC and CRM now ask this Court to upset Stinnett’s (and 

Hamilton’s and Mack’s) holdings through recognizing new classifications 

of previable life, namely previable children who live outside a woman’s 

womb (in vitro) versus those who live within a woman’s womb (in utero). 

But creating such classifications is antithetical to the command of 

Alabama’s people who in 2018 determined through a constitutional 

 
1  The Stinnett court did not distinguish between the terms embryo (used 

up to 8-weeks gestation)  and fetus (greater than 8 weeks-gestation). 
The Stinnett’s court reference to “previable child” reflects the fact the 
age of gestation was disputed but could have been as early as 5 weeks. 
Stinnett, 232 So. 3d at 203 n. 1. The embryo-fetus distinction was not 
important to Stinnett’s holding that all life begins at conception.    
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amendment that all life matters from the moment of conception and that 

all lives – regardless of classification – are protected by Alabama law. 

Article I, § 36.06 of the Alabama Constitution of 1901 states 

a. This state acknowledges, declares, and affirms that it is 
the public policy of this state to recognize and support the 
sanctity of unborn life and the rights of unborn children, 
including the right to life. 
 
b. This state further acknowledges, declares, and affirms 
that it is the public policy of this state to insure the protection 
of the rights of the unborn child in all manners and measures 
lawful and appropriate. 

 
Id. When Article I, § 36.06 is read in light of this Court’s 2016 holding in 

Stinnett, and when both are read in light of the United States Supreme 

Court’s rejection of viability classifications in Dobbs2 there can be no 

result other than that § 6-5-391, Ala. Code 1975 must permit an action 

for the deaths of all previable children. 

Again, in Stinnett this Court already considered the issues 

presented again by MIMC, CRM and their amicus, the Alabama Medical 

Association. The Court specifically determined there is “biological 

separateness of mother and child from the moment of conception,” and 

 
2  Dobbs, State Health Officer of the Mississippi Department of Health v. 

Jackson Women’s Health Organization, 597 U.S. ___ (2022) 
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that “[a] child is an entity, a ‘person,’ from the moment of conception.”  

Stinnett, 232 So. 3d at 209. 

MIMC and the amicus’ arguments cannot be squared with 

Stinnett’s  specific holding. The Stinnett Court rejected the concept that 

the wrongful death victim’s viability status should affect a defendant’s 

legal duty. That same reasoning applies here: it matters not whether the 

embryo is in vitro or in utero because it is settled in Alabama that a child 

is a person from the moment of conception. The Stinnett Court observed 

• …the viability test does not affect the defendant’s legal 
duty, and its relative nature makes it an unsatisfactory 
criterion. As is the case with any tort, the issues at hand 
are first, whether the defendant owed a duty of care to 
avoid unreasonable risk of harm to others, second, 
whether the defendant breached that duty of care, and 
third, whether the breach of duty caused the harm. 
Although the age of a defendant’s victims, whether they 
are born or unborn, may be relevant in the analysis of 
the reasonable standard of care for a particular case, it 
does not act as a bright line preventing the case from 
ever reaching a jury. The viability line, although useful 
as a guide for abortion cases, is an arbitrarily drawn 
line, and if the law relies too heavily on arbitrary line 
drawing it may very likely become … mechanical, 
superficial, dry, sterile formalism. … 

 
Id., 232 So. 3d at 210.3 

 
3  Quoting Daniel S. Meade, Wrongful Death And The Unborn Child, 

Should Viability Be A Prerequisite For A Cause Of Action?, 14 J. 
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As for MIMC’s and CRM’s arguments about the necessity for 

congruity between criminal prosecutions for homicide and civil actions 

for wrongful death, the Stinnett Court considered that too, noting 

• Our legislature has now expressly amended Alabama’s 
homicide statutes to include as a victim of homicide ‘an 
unborn child in utero at any stage of development 
regardless of viability,’ § 13A-6-1(a)(3), Ala. Code 1975 
(emphasis added). This change constitutes clear 
legislative intent to protect even nonviable 
fetuses from homicidal acts. 

 
Id., 232 So. 3d at 212 (emphasis added). Rejecting again any logic for 

classifying or categorizing victims of wrongful death, the Stinnett Court 

reiterated the Mack v. Carmack Court’s reasoning, 

• In sum, it is an unfair and arbitrary endeavor to draw a 
line that allows recovery on behalf of a fetus injured 
before viability that dies after achieving viability but 
that prevents recovery on behalf of a fetus injured that, 
as a result of those injuries, does not survive to viability. 
Moreover, it is an endeavor that unfairly distracts from 
the well-established fundamental concerns of this 
State’s wrongful-death jurisprudence, i.e., whether 
there exists a duty of care and the punishment of the 
wrongdoer who breaches that duty. We cannot conclude 
that ‘logic, fairness, and justice’ compel the drawing of 
such a line; instead, ‘logic, fairness, and justice’ compel 
the application of the Wrongful Death Act to 
circumstances where prenatal injuries have caused 

 
Contem. Health L & Pol’y, 421, 441 (1998) (footnotes omitted and 
emphasis added by the Court in Stinnett). 
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death to a fetus before the fetus has achieved the ability 
to live outside the womb. 

 
Id.  

In the case now before this Court, Dr. and Mrs. LePage and Mr. and 

Mrs. Fonde ask the Court no more than to apply the express holdings of 

Stinnett v. Kennedy and Mack v. Carmack, i.e., to apply “the Wrongful 

Death Act to circumstances where prenatal injuries have caused death to 

a [child] before the [child] has achieved the ability to live outside the 

womb.”  

• [T]he viability rule, much like the born-alive rule, 
actually benefits the tortfeasor who inflicts a more 
severe injury. Under the viability rule, a tortfeasor who 
inflicts an injury that causes the immediate death of a 
non-viable fetus escapes punishment, while a tortfeasor 
who inflicts an injury that does not result in death or 
that results in death only after the fetus attains 
viability, may be liable for damages. As the Eich Court4 
reasoned, ‘[i]t would be bizarre, indeed, to hold that the 
greater the harm inflicted the better the opportunity for 
exoneration of the defendant,’ especially given the focus 
in the Wrongful Death Act on punishing the wrongdoer 
by allowing punitive damages. 

 
Stinnett, 232 So. 3d at 214.5 
 

 
4  Eich v. Town of Gulf Shores, 293 Ala. 95, 300 So. 2d 354 (1974). 
5  Quoting Eich, 293 Ala. at 97, 300 So. 2d at 355. 
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So, too under MIMC’s and CRM’s proposed classifications, it will be 

“bizarre” if a tortfeasor can kill a previable in vitro embryo without civil 

liability when the overarching duty – of avoiding conduct resulting in the 

taking of human life – remains the same. The issues at hand remain, 

whether the defendant owed a duty of care to avoid unreasonable risk of 

harm to others, whether the defendant breached that duty of care, and  

whether the breach of duty caused the harm.  Requiring viability, just 

like requiring that a previable embryo be located in one place rather than 

another (i.e., in utero rather than in vitro), is an unfair and arbitrary way 

to draw a line that allows recovery for the embryo who happens to be 

killed while in utero but denies recovery for that very same previable 

embryo if killed hours or minutes before in vitro. Stinnett answered this, 

too 

• Moreover, it is an endeavor that unfairly distracts from 
the well-established fundamental concerns of this 
State’s wrongful-death jurisprudence, i.e., whether 
there exists a duty of care in the punishment of the 
wrongdoer who breaches that duty. We cannot conclude 
that ‘logic, fairness, and justice’ compel the drawing of 
such a line; instead, ‘logic, fairness, and justice’ compel 
the application of the Wrongful Death Act to 
circumstances where prenatal injuries have caused 
death to a fetus before the fetus has achieved the ability 
to live outside the womb. 
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Id.6 That illogical, unfair and unjust line-drawing will be 

resurrected if this Court now embraces MIMC’s and CRM’s (and the 

circuit court’s) new separate classifications among in vitro previable 

children and in utero previable children. 

In Stinnett, as in Mack v. Carmack, this Court expressly held that 

“the Wrongful Death Act permits an action for the death of a previable 

fetus.” Stinnett, 232 So. 3d at 213; Mack, 79 So. 3d at 612. No distinction 

was made in either opinion about where such previable fetuses were 

required to be located before claims for their deaths became actionable 

under the Wrongful Death Act. The LePages’ and Fondes’ complaint 

followed the law as set forth in Article I, § 36.06, Stinnett and Mack to 

the letter in alleging that the deaths of their previable children were 

actionable under Alabama’s Wrongful Death Act. It is MIMC and CRM 

who seek to change this settled law through the creation of new 

classifications among previable children which literally are 

unprecedented in this State. 

The Court’s holding in Hamilton v. Scott applied Mack in expressly 

holding that “Alabama’s wrongful-death statute allows an action to be 

 
6  Quoting Mack, 79 So. 3d at 612.  
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brought for the wrongful death of any unborn child, even when the child 

dies before reaching viability.” Id., 97 So. 3d at 735. The Court reversed 

a summary judgment “in so far as it held that damages for the wrongful 

death of a previable unborn child were not recoverable.” Id.  As in 

Stinnett and Mack, no distinction was made in Hamilton among 

classifications of previable unborn children like those proposed by MIMC 

and CRM and now required by the Mobile Circuit Court’s dismissal order. 

Finally, it bears mention that this Court expressly rejected the 

contention now advanced by MIMC and CRM that the Homicide Act  and 

the Wrongful Death Act must be synchronized. On the contrary, 

• [The] attempt to harmonize who is a ‘person’ protected 
from homicide under both the Homicide Act and 
Wrongful Death Act, however, was never intended to 
synchronize civil and criminal liability under those acts, 
or the defenses to such liability. Although we noted that 
it would be unfair for a tortfeasor to be subject to 
criminal punishment, but not civil liability, for fetal 
homicide, it simply does not follow that a person not 
subject to criminal punishment under the Homicide Act 
should not face tort liability under the Wrongful Death 
Act. This argument, followed to its logical conclusion, 
would prohibit wrongful-death actions arising from a 
tortfeasor’s simple negligence, something we have never 
held to be criminally punishable but which often forms 
the basis of wrongful-death actions. See Alabama Power 
Co. v. Turner, 575 So. 2d 551, 556 (Ala. 1991) (noting 
that, in a wrongful death action, punitive damages may 
be awarded against a defendant based on its negligent 
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conduct). Such a result would unduly limit the reach of 
the Wrongful Death Act and undermine its purpose to 
prevent homicide. Thus, we fail to see how applying an 
exception from criminal punishment to civil liability 
would promote ‘congruence’ between the Homicide Act 
and the Wrongful Death Act. 

 
Stinnett, 232 So. 3d at 215. 
 

The Court expressly rejected the very same “congruency” 

arguments MIMC and CRM convinced the circuit court to adopt, 

reasoning 

• Furthermore, focusing solely on the ‘congruity’ rationale 
in Mack ignores the other ‘numerous considerations’ 
upon which we relied in holding that the Wrongful 
Death Act provided a cause of action for the death of a 
previable fetus. Those other considerations included our 
pre-Gentry and Lollar caselaw, scholarly commentary 
criticizing the viability rule, and the movement of other 
jurisdictions away from the viability rule. Those 
reasons, which we also found compelling in Mack, find 
no mention in the trial court’s order or in Dr. Kennedy’s 
arguments on appeal. 

 
Id. 
 

As with the scholarly commentary and movement of other 

jurisdictions away from any viability requirement, so, too has the 

landscape changed with the United States Supreme Court’s 

pronouncement in Dobbs that the states are free to determine how to deal 

with previable unborn children. Dr. and Mrs. LePage and Mr. and Mrs. 
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Fonde are in no way “conflating” abortion law with wrongful death law. 

On the contrary, Plaintiffs point to the United States Supreme Court’s 

holding in Dobbs as another of the “numerous considerations” this Court 

should rely upon in again pronouncing that our Wrongful Death Act 

provides a cause of action for the death of a previable child wherever that 

previable child may be found at the time it is killed. The Dobbs holding 

should inform this Court’s reasoning, just as Article I, § 36.06 should be 

considered. In Alabama, all life is protected by law from the moment of 

conception. Following the holding in Dobbs and the determination of our 

citizens in § 36.06, this should no longer be debatable. 

B. Plaintiffs Were Not Obliged To Allege Violations Of 
Equal Protection Until The Circuit Court Acted. 

 
When Dr. and Mrs. LePage and Mr. and Mrs. Fonde filed their 

complaint, there were no legally-recognized classifications between 

previable children who were in vitro versus previable children who were 

in utero. On the contrary, Article I, § 1, Article I, § 13, Article I, § 36.06 

and Stinnett, Mack and Hamilton could be read in no way other than that 

life in Alabama begins at conception and Alabama constitutional, 

statutory and decisional law protect all life. 

Moreover, the circuit court was obliged to construe § 6-5-391 “so as 
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to avoid conflicts with constitutional provisions if possible.” City of 

Homewood v. Bharat, LLC, 931 So. 2d 697, 701 (Ala. 2005). See also, 

James v. Todd, 267 Ala. 495, 505, 103 So. 2d 19, 27 (1957) (“[w]here a 

statute is capable of two constructions, one which renders it 

[constitutionally] valid and the other invalid, the construction which will 

uphold its validity must be adopted”).  

However, the Mobile Circuit Court was persuaded by MIMC’s and 

CRM’s arguments and proposed order to enter its judgment construing § 

6-5-391 in an unconstitutional manner by recognizing constitutionally 

offensive classifications among previable children which violate equal 

protection guarantees. It was then, and only then, that Alabama law – 

through the Mobile Circuit Court’s dismissal order – violated the 

LePages’, Fondes’, and their embryonic children’s rights to equal 

protection of the laws. 

The equal protection arguments asserted in this Court did not raise 

new issues for the first time on appeal. Rather, they were additional 

support for the arguments made in the circuit court – that § 6-5-391 

protects previable in vitro embryonic children. Accordingly, 

MIMC’s/CRM’s contentions that Plaintiffs failed to timely raise or 



14 

preserve their equal protection arguments (Red Brief, pp. 74-78) are 

without merit.  

Moreover, and in any event, it is inaccurate for MIMC and CRM to 

assert that Plaintiffs never alerted the circuit court that such 

classifications would be unlawful. On the contrary, Plaintiffs’ response to 

MIMC’s/CRM’s motion to dismiss did exactly that: 

  Alabama Law Allows a Parent to Bring a Claim for 
the Wrongful Death of their Unborn Child 
Regardless of the Stage of Development of the 
Child. 

 
The Supreme Court of Alabama has recognized on 

multiple occasions that Alabama’s Civil Wrongful Death 
Statute protects life from the moment a new embryo is 
created. Stinnett v. Kennedy 232 So.3d 202 (Ala. 2016); 
Hamilton v. Scott 97 So.3d 728 (Ala. 2012); Mack v. Carmack, 
79 So.3d 597 (Ala. 2011). Attached hereto as Exhibits B, C, 
and D. Defendants are now requesting that this Court create 
an exception to existing Alabama law so that not all 
embryonic life would be treated equally under the law. Under 
Defendants’ proposed exception only some embryonic lives 
would matter—in utero embryos. But other embryonic lives—
those whose lives are being sustained by cryopreservation—
would not matter and, those “less important” embryonic lives, 
could be wrongfully destroyed without fear of facing civil 
liability. Creating such an exception would disregard existing 
Alabama law and § 36.06 of the Constitution of Alabama. In 
Alabama all lives matter. “Embryonic human beings are 
entitled to the protection of Alabama’s laws regardless of their 
race, gender, size, or the environment that sustains their life.” 
First Amended Complaint ¶ 7. 
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Section 6-5-391 authorizes parents to sue for the 
wrongful death of their child. In Stinnett v. Kennedy 232 So.3d 
202 (Ala. 2016), the Supreme Court of Alabama reversed a 
trial court that had granted a defendant healthcare provider’s 
12(b)(6) motion to dismiss a parent’s wrongful death claim on 
behalf of a previable fetus brought pursuant to § 6-5- 391 Ala. 
Code 1975. In Stinnett, the Supreme Court once again held 
that Alabama’s wrongful death statute allows a parent to 
bring an action for the death of a previable fetus. Id. at 220. 
The Supreme Court based its holding in Stinnett on two 
earlier decisions Mack v. Carmack, 79 So.3d 597 (Ala. 2011) 
and Hamilton v. Scott 97 So.3d 728 (Ala. 2012). In Mack and 
Hamilton the Supreme Court had previously established that 
a civil wrongful death action is available for recovery of 
damages for the accidental death of a previable unborn child. 
In this case, Plaintiffs’ civil wrongful death claims are 
consistent with existing Alabama law as set forth in Mack, 
Hamilton, and Stinnett. 

 
C. 201-202. Plaintiffs further asserted 

In their motion to dismiss, Defendants fail to mention 
the Stinnett case or the central holdings in Hamilton and 
Mack even though all three cases are directly on point. Mack, 
Hamilton, and Stinnett all stand for the following principle: 
In Alabama all life is protected by Alabama’s civil 
wrongful-death statute from the moment fertilization 
occurs and a new human being is created. 
 

C. 203-204 (emphasis in original). 
 

In the end, Plaintiffs timely and appropriately raised their concerns 

that § 6-5-391 should be construed to afford them a remedy for the 

wrongful deaths of their embryonic children because classifications 

among previable children would violate Plaintiffs’ and their embryonic 
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children’s constitutionally protected rights under Article I, § 36.06 

especially given the holdings in Stinnett, Mack and Hamilton. Nothing 

more was required to preserve the issue for this Court’s de novo review. 

C. MIMC’s/CRM’s Authorities From Other Jurisdictions 
Remain Inapposite. 

 
In their Red Brief at pp. 68-73, MIMC and CRM urge this Court to 

“be aware” of “relevant opinions with obvious parallels to the case at 

hand.” True, the cases cited have some parallels, but each remains 

readily distinguishable to the extent of being inapposite.  

In their Blue Brief at pp. 44-47, Dr. and Mrs. LePage and Mr. and 

Mrs. Fonde showed how each cited foreign opinion could not justify the 

circuit court’s dismissal order. Nothing has changed. 

MIMC and CRM now also cite to a new advisory opinion from 

Tennessee’s Attorney General (Red Brief pp. 38, 69), but that, too is 

inapposite as it concerns criminal prosecution for abortion, not the civil 

remedy for the wrongful death of previable in vitro embryos under 

Alabama’s unique statutory scheme.  Again the issues at hand are 

whether the defendant owed a duty of care to avoid unreasonable risk of 

harm to others, whether the defendant breached that duty of care, and 

whether the breach of duty caused the harm.  The issue at hand is not 
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criminal prosecution. 

Furthermore, scrutiny of that opinion seems to answer completely 

MIMC’s and CRM’s contention (derived from inferences drawn from the 

LePages’ and Fondes’ check marks in boxes in their contracts with CRM) 

which MIMC and CRM say (Red Brief p. 11, n. 4) will make the LePages 

and Fondes “‘murder[ers]’ of their unused ‘embryonic children.’” 

According to the Tennessee Attorney General, under its Human Life 

Protection Act (which MIMC and CRM characterize (Red Brief p. 69) as 

“an Act quite similar to Alabama’s ‘Human Life Protection Act’”), 

Tennessee’s Act “does not prohibit the embryo’s disposal unless and until 

it is ‘living within’ a woman’s body.” Id. citing § 39-15-213(a)(3) Tenn. 

Code Ann. This is because “[o]nly then can the embryo’s gestation render 

a woman ‘ ‘[pregnant,’ ’ “and if there is no ‘ ‘ pregnancy’ ’ to ‘terminate,’ 

there can be no ‘abortion.’” Id. citing § 39-15-213(a)(1) Tenn. Code Ann.  

Were the Tennessee Attorney General’s construction of Tennessee’s 

Human Life Protection Act to be followed in Alabama, it would 

undermine MIMC’s and CRM’s accusation that the LePages and the 

Fondes would become “murderers” by having agreed that their embryos 

could be destroyed were the parents to die, get divorced or become unable 
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to pay their ongoing storage fee obligations. 

In short, nothing about MIMC’s and CRM’s reliance upon foreign 

legal authorities should cause this Court to back away from Article I, § 

36.06 or the clear holdings of Stinnett, Mack and Hamilton. 

D. The LePages’ And Fondes’ References To Alabama 
Statutes Are Not “Arguments Raised For The First 
Time On Appeal,” But Are Offered Instead Only For 
Judicial Notice Of Legislative History And Comparable 
Legislation. 

 
MIMC and CRM take Plaintiffs to task in the Red Brief at pp. 56-

61 contending that “arguments” are being “raised for the first time on 

appeal.” This is untrue. Dr. and Mrs. LePage and Mr. and Mrs. Fonde 

cited §§ 26-22-2(8), 26-23A-3(2) and (10), 26-23H-3(7) and 26-23A-10 for 

judicial notice of how the legislature has in those statutes defined 

“unborn child and fetus,” “conception,” “unborn child,” “unborn child, 

child or person,” and “civil and administrative action” for “wrongful 

death” of “child, whether or not the unborn child was viable.” This Court 

is free to take judicial notice of such matters. See, e.g., 31A C.J.S. 

Evidence § 28 (Nov. 2022 update) (“the evil that the legislature intended 

to correct in framing a constitutional amendment or a statute is judicially 

noticed where the knowledge is derived from a consideration of various 
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prior public statutes as well as public history and common knowledge. In 

other words, the purpose of a constitutional amendment or a statutory 

enactment may be judicially noticed.”) (Citations omitted). 

So, too with our Blue Brief’s reference to Governor Ivey’s comments 

(Blue Brief p. iv.). This Court is free to take judicial notice of 

proclamations and messages from our Governor.  Carnley v. Brunson, 227 

Ala. 197, 198, 149 So. 87, 88 (1933).  

E. The Court Should Not Ignore Settled Rules Of 
Statutory Construction. 

 
MIMC and CRM appear to advocate (Red Brief p. 67, n. 18) that 

this Court should close its eyes to settled rules of statutory construction 

to reach the result they convinced the circuit court to reach. But settled 

rules of statutory construction do not depend upon parties’ views, public 

sentiment, or individual politician’s recollections. Rather, rules of 

construction are settled precisely so that they are applied consistently as 

legislators and parties-in-litigation come and go.  

Dr. and Mrs. LePage and Mr. and Mrs. Fonde in their Blue Brief at 

pp. 30-36 showed how use of the word “including” in legislation is meant 

– under Alabama’s settled rules, and indeed the nation’s settled rules of 

statutory construction – merely as an example of what or who is to be 
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included, not as a rule of exclusion. Nowhere does the Red Brief show 

how this Court’s precedence, Singer’s Statutes and Statutory 

Construction or Scalia & Garner’s Reading Law can or should be 

disregarded. As applied here, the rule of statutory construction 

commands a holding from this Court the opposite of what MIMC and 

CRM advocate, i.e., that just because the legislature used the words 

“including an unborn child in utero” in a statutory definition, the 

legislature meant to exclude all other unborn children not in utero.   

When it enacted the statutes at issue, the legislature was aware of 

the settled rule of statutory construction that use of “including” in a 

statute exemplifies what is included and is not indicative of what is 

excluded from a statute.  This Court recognized in Holcomb v. Carraway, 

945 So. 2d 1009, 1020 (Ala. 2006):  

It is an ingrained principle of statutory construction that 
‘[t]he Legislature is presumed to be aware of existing law and 
judicial interpretation when it adopts a statute. Ex parte 
Louisville & N.R.R., 398 So. 2d 291, 296 (Ala. 1981);’ Carson 
v. City of Prichard, 709 So. 2d 1199, 1206 (Ala. 1998). ‘“It is a 
settled rule that in the adoption of the Code the Legislature 
presumed to have known the fixed judicial construction pre-
existing statues had received, and the substantial re-
enactment of such statutes is a legislative adoption of that 
construction.”’ Wood-Dickerson Supply Co. v. Cocciola, 153 
Ala. 555, 557, 45 So. 192, 192 (1907) (quoting Morrison v. 
Stevenson, 69 Ala. 448, 450 (1881)). ‘It is familiar principle of 
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statutory interpretation that the Legislature, in enacting new 
legislation, is presumed to know the existing law.’ Blue Cross 
& Blue Shield of Alabama, Inc. v. Nielsen, 714 So. 2d 293, 297 
(Ala. 1998). Ex parte Fontaine Trailer Co., 854 So. 2d 71, 83 
(Ala. 2003). 
 
This Court can easily discern that use of “including” in the statutes 

at issue here does not support the trial court’s ruling that the legislature 

has determined that a wrongful death cause of action is available to the 

parents of an in utero fetus killed by wrongful act but not available to the 

parents of an in vitro embryo killed by wrongful act.  To affirm the trial 

court’s 12(b)(6) dismissal of the wrongful death claims will require this 

Court to close its eyes to settled, universally applied tenets of statutory 

construction. That should not happen, now or ever. 

As for MIMC’s and CRM’s complaint that Plaintiffs should have 

alerted the circuit court to this rule of statutory construction, Plaintiffs 

reply that it was Defendants who moved the circuit court to act, and they 

bore a duty of full candor to that court. 

F. The Court Should Disregard The Improperly Cited 
Hearsay Comments From Legislators. 

 
MIMC and CRM advance comments from a newspaper article to 

support their contentions. Red Brief, p. 39, n. 10. These purported 

comments should be disregarded per the clear holding of Ex parte Ebbers, 
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871 So. 2d 776, 794 (Ala. 2003) (“none of the articles now proffered by 

RSA were among those submitted to Judge Price, and we know of no 

legitimate basis for taking ‘judicial notice’ of copies of news articles (all 

of which are shown by notations at their top to have been extracted from 

Internet sources).”)  Same here.  MIMC and CRM fail to show where these 

purported comments were presented to or considered by the Mobile 

Circuit Court or that they are part of the record on appeal. Without such 

proof, they may not now properly be considered by this Court in its de 

novo review of a Rule 12(b) dismissal order. 

G. The Circuit Court Erred In Denying Plaintiffs’ Motion 
To Strike Plaintiffs’ Contracts with CRM. 

 
MIMC and CRM assert (Red Brief, pp. 42-43) that Plaintiffs failed 

to cite any legal authorities beyond Rule 12(b)(6) when arguing the circuit 

court should not consider the contract documents appended to their 

motion to dismiss. This is incorrect. At C. 206, Plaintiffs cited Phillips v. 

AmSouth Bank, 833 So. 2d 29, 31-32 (Ala. 2002) which explains that 

when documents are attached to a Rule 12(b) motion, it shall be 

converted to a motion for summary judgment and the non-movant “shall 

be given reasonable opportunity to present all material made pertinent 

to such a motion.” Plaintiffs argued they were entitled to conduct 
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discovery to answer MIMC’s and CRM’s contentions about the meanings 

they ascribed to the LePages’ and Fondes’ agreements to provisions 

within the contracts between them and CRM. See C. 205-211. Plaintiffs 

presented an affidavit from their attorney, J. Brian Duncan, Jr. in 

conformance with Ala. R. Civ. P. 56(f) (C. 283-284) explaining the 

necessity for the discovery. The circuit court refused to permit any 

discovery and denied the motion to strike.  

What was and is the predictable result? MIMC and CRM take 

extreme liberties with suggestions throughout their Red Brief (pp. 3-20, 

34-37, 42-45, 64-65) attributing thoughts and intentions to Dr. and Mrs. 

LePage and Mr. and Mrs. Fonde which are unsupported by any evidence 

of record other than check marks on forms. 

This Court on de novo review should grant Plaintiffs’/Appellants’ 

contemporaneously filed motion to strike and find and declare that 

reliance at this stage of these proceedings on the contracts’ provisions is 

improper since Plaintiffs were prevented from responding. 

H. The LePages And Fondes Asserted Alternative 
Property Law Claims. 

 
Plaintiffs alleged in the alternative as follows:  

SECOND CAUSE OF ACTION 
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NEGLIGENCE 
 
46. Plaintiffs adopt and reallege the allegations 

contained hereinabove. 
 
47. In the alternative, should Alabama’s Wrongful 

death laws not apply to the deaths of Plaintiffs’ four 
embryonic children — Embryos A, B, C & D, then Plaintiffs, 
in their individual capacities, demand judgment for 
compensatory damages, including, but not limited to, the 
value of the embryonic human beings that were wrongfully 
destroyed, and for the severe mental anguish and emotional 
distress they have been caused to suffer and will suffer in the 
future.  

 
C. 172.  

Should this Court agree that the embryonic children killed in this 

case were lives, and that the wrongful death statute protects them as 

such, any discussion of the alternative property law claims is moot. 

 At several places in their Red Brief, MIMC and CRM state the 

LePages and Fondes failed to assert a property claim.7  They falsely 

contend Plaintiffs’ counsel conceded the lack of such a claim.8 This 

argument misconstrues the allegations in the first amended complaint 

and is refuted by the hearing transcript.  

 
7   Red Brief, pp. 3, 26, 62. 
8   See Red Brief, p. 26. 
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 The second cause of action alleges general negligence claims which 

by their very terms are something different from the wrongful death 

claims asserted in the first cause of action. The claims in the second cause 

of action seek compensatory damages, including but not limited to, the 

value of the embryos and the mental anguish and emotional distress 

suffered by the Plaintiffs. Despite this, the circuit court concluded 

“[t]here is no property or contract claim asserted here, and nowhere in 

the Lepage/Fonde Complaint is there any assertion that, even 

alternatively, these cryopreserved embryos should or could be treated as 

property under Alabama law.” (C. 352, n. 1). This conclusion is wrong and 

disregards the standard of review by narrowly construing the complaint 

to conform to Defendants’ arguments. Rule 8(f) requires that “[a]ll 

pleadings shall be so construed as to do substantial justice.” The 

Committee Comments to Rule 8(f) state “pleadings are to be construed 

liberally in favor of the pleader.” Waters v. Jolly, 582 So. 2d 1048, 1055 

(Ala. 1991) (“In order to do substantial justice, pleadings are to be 

construed liberally in favor of the pleader”); Fontenot v. Bramlett, 470 So. 

2d 669, 671 (Ala. 1985) (“resolve all doubts concerning the sufficiency of 

the complaint in favor of the plaintiff”); Calvin Reid Constr. Co., Inc. v. 
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Coleman, 397 So. 2d 145, 147 (Ala. Civ. App.), cert. denied 397 So. 2d 149 

(Ala. 1981) (“construed liberally in favor of the pleader”). 

 At page 26 of their Red Brief, MIMC and CRM selectively quote a 

single sentence from Plaintiffs’ counsel’s argument at the hearing “I don’t 

believe that they may just be property (R. 61)” to support the circuit 

court’s conclusion that Plaintiffs did not assert property claims. The 

context of the argument from which this sentence was cherry-picked 

conclusively refutes any conclusion that Plaintiffs did not assert 

alternative property law claims:  

On the alternative claims they are misstating or 
misconstruing what our alternative claim is, Your Honor. ... I 
don’t believe that they may just be property. I believe there is 
a special place in between where we say they are – and 
Tennessee actually looked at this and called them “potential 
lifes” is what they ended up doing, but they were a degree 
above what property was. But regardless of whether 
somebody determined that they were property or they were 
“potential lifes,” they are something that existed. Just like if 
they are the same as the valuables that were in my security 
box at the bank, we should be entitled to the value of what 
those embryos were. 

 
R 61-62. Thus, whether the embryos are property or a degree above 

property, the Fondes and LePages asserted an alternative property law 

claim seeking compensatory damages for the value of the embryos, the 

same as valuables in a security box at the bank.   
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Moreover, MIMC and CRM concede property law claims are viable.  

They repeatedly point out that property claims remain pending before 

the trial court “in the almost identical Aysenne case.”  Red Brief, p. 62, 

see also pp. 3 and 26. MIMC and CRM acknowledge “[t]he trial court 

allowed property… claims to proceed in the almost-identical Aysenne 

case.” Red Brief, p. 34.      

 The circuit court’s dismissal of all claims at the pleading stage while 

denying (C. 362) Plaintiffs’ properly supported Rule 56(f) motion (C. 206-

207; 283-303) and accepting Defendants’ argument that the complaint 

did not allege a property claim should be reversed. Moreover, 

determining at the pleading stage that the Plaintiffs have no possibility 

of recovering compensatory damages, including mental anguish 

damages, for negligent destruction9 of their embryos disregards the  

standard of review and is impossible to square with settled Alabama law 

allowing recovery of mental anguish damages where emotionally-charged 

duties are breached. See, e.g., Taylor v. Baptist Med. Ctr., Inc., 400 So. 

2d 369 (Ala. 1981) (patient not precluded from recovering damages from 

 
9  MIMC and CRM repeatedly cite the absence of a contract claim as 

supporting the dismissal order. As Plaintiffs stated in their motion to 
strike, they had no contract with MIMC. (C. 196). 
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her physician for mental anguish caused by his negligent failure to 

attend labor and delivery of child, even though no actual physical injury 

was claimed); Gray Brown-Serv. Mortuary, Inc. v. Lloyd, 729 So. 2d 280, 

285 (Ala. 1999)(“It has long been the law of Alabama that mistreatment 

of burial places and human remains will support the recovery of damages 

for mental suffering. See Smith & Gaston Funeral Directors, Inc. v. 

Wilson, 262 Ala. 401, 79 So. 2d 48 (1955); Holder v. Elmwood Corp., 231 

Ala. 411, 165 So. 235 (1936); Bessemer Land & Improvement Co. v. 

Jenkins, 111 Ala. 135, 18 So. 565 (1895)”). 

 The zone-of-danger cases cited in the dismissal order are 

inapposite.  Parents suffering mental anguish arising from the negligent 

destruction of their in vitro embryos is readily foreseeable to parties such 

as MIMC and CRM. While compensatory damages will not be recoverable 

by the parents should the Court determine that wrongful death claims 

are stated for the death of Plaintiffs’ embryonic children, discovery on the 

property law claims should go forward in the trial court if dismissal of 

the wrongful death claims is affirmed. 
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CONCLUSION 
 

The judgment of the Mobile Circuit Court dismissing Plaintiffs’ first 

amended complaint should be reversed and the case remanded with 

instructions that Plaintiffs may proceed with discovery toward a trial on 

their claims for wrongful death.  In the alternative, the case should be 

remanded for proceedings on the property law claims alleged in the 

second cause of action.  
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