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SUMMARY OF THE ARGUMENT

The Plaintiffs request that this Court do nothing more than confirm
that the wrongful death of a conceived, human, IVF embryo gives rise to
a viable tort claim against any and all wrongdoers. Plaintiffs believe this
1s most easily accomplished under Alabama’s Wrongful Death Act. This
Court has already held that the wrongful death of all other human
embryos, regardless of viability, location, or any other delineating factor,
gives rise to such a claim. Alternatively, if the embryo’s death does not
give rise to a wrongful-death claim, then the case would simply move
forward under the usual tort remedies. Regardless of the manner;
however, the case should proceed given the facts alleged in the Amended
Complaint.

The Defendants, in contrast, ask this Court to rule that there are
NO tort remedies against them for their malfeasance which lead to the
Plaintiffs’ loss herein. They argue that a conceived, human IVF embryo
1s not a person or minor child, such that the Wrongful Death Act does not
apply. But they then assert that such an embryo is a human life, such

that the only remedy for its death is under the Wrongful Death Act. This



circular logic places IVF embryos in purgatory — not quite worthy of
protection as to one claim, but too good for protection on the other.

Defendants’ wrongful-death argument begins by making the very
same “congruence” argument that this Court has explicitly rejected.
Stinnett v. Kennedy, 232 So. 3d 202, 216 (Ala. 2016) (Holding that
congruence between the civil and criminal law 1s only needed to prevent
situations where “a defendant could be responsible criminally for the
homicide of a fetal child but would have no similar responsibility
civilly.”). As this Court has made clear a number of times now, the
congruence argument was never intended to limit civil liability in this
context. Instead, the need for congruence only applies to ensure “that
unborn children, viable or not, [are] equally protected under the
Wrongful Death Act.” Id. at 223 (Parker, J. specially concurring).

Defendants ask the Court to ignore this precedent and further seek
to have the Court differentiate between embryos. They ask this Court to
draw a line in the sand - some embryos would be protected, while others
would not, based on nothing more than their location.

On the alternative tort claims, the Defendants’ primary weakness

1s that they obviously failed to move the trial court to dismiss those



claims in their entirety. Their motion to dismiss was limited to “certain
claims” which involved only the wrongful-death claim and the request for
mental anguish damages under the negligence claim.

Perhaps realizing their error, they have changed tack on appeal,
now arguing that there are valid tort claims against unknown “third
parties,” but that Plaintiffs just failed to plead them. This argument is
ridiculous — how could the embryos’ destruction give rise to one tort
remedy but not another? But it suffers from another flaw — it is the exact
type of hyper-technical, form over substance argument that the Alabama
Rules of Civil Procedure abrogated in 1973.

The applicable procedural rules require that courts look at the
substance of the claim over form, construe the pleading liberally in favor
of the pleader, and endeavor to do substantial justice. To the extent there
1s a valid tort claim, it was surely plead in the fifteen page, eighty-six
paragraph Amended Complaint drafted by an Alabama attorney and
based on forms found not just in Appendix I to the Alabama Rules of Civil
Procedure, but also used in literally thousands of other cases over the

years without issue.



Because this issue was not argued before the trial court, the
applicable order does not support Defendants’ newly constructed
argument. The trial court did not find that the Plaintiffs had failed to
articulate the correct claim under Alabama law, as Defendants now
suggest. Were that the case, the Plaintiffs could have (and still can) filed
an amended complaint to rectify the pleading error. Instead, the trial
court’s ruling was incredibly broad, holding that there was no viable tort
remedy for the wrongful death or destruction of an IVF embryo under
any circumstances regardless of what was pled. As with the Defendants’
wrongful-death argument, the trial court’s ruling was circular: the
embryo 1s not a minor child protected by the wrongful-death act but it is
a human life such that the only remedy is under the wrongful-death act.
Because of this, there was no way for the Plaintiffs to amend their
complaint to state any viable tort causes of action. Their only remedy was
to appeal.

Lastly, the Defendants’ reliance on the contract documents is
misplaced. The Defendants conveniently ignore the fact that, regardless
of what boxes were checked in 2013, when this incident occurred in 2020,

the Plaintiffs were actively paying Defendant CRM a monthly nursery



fee to ensure that CRM would preserve and protect the Plaintiffs’ embryo.
(Doc. 61, C-163). Likewise, the Defendants’ reliance on the contract
documents fails to account for the fact that the Plaintiffs’ embryo was not
destroyed in a manner set forth in those documents, but was instead
killed because of the Defendants’ malfeasance.

The trial court’s order should be reversed as it disregards long-
standing Alabama law that human life begins at conception. The
wrongful death of a conceived, human embryo, regardless of its location,
viability, chances of survival, or any other factor, gives rise to a wrongful-
death claim.

Alternatively, if the embryo’s death does not give rise to a wrongful-
death claim, then the case would simply proceed under the usual tort
theories. Regardless of how, the case should proceed. The Plaintiffs must
have a civil-law remedy against all possible wrongdoers. To that end, the
circuit court erred in dismissing all of the Plaintiffs’ alternative tort

claims.

ARGUMENT

Pursuant to Rule 28(k), Alabama Rules of Appellate Procedure,

Plaintiffs again incorporate and adopt by reference the Reply Brief the



Appellants in LePage v. Mobile Infirmary Association, SC-2022-0515 filed
as if set forth fully herein. The legal issues are identical in the two cases,
and Plaintiffs attempted to avoid making unnecessary, repetitive
arguments.

I. Alabama’s Wrongful Death Act Governs this Action.

Because this issue has been extensively briefed by both sides in the
LePage case, Plaintiffs have kept this aspect of their brief particularly
succinct.

A. This Court has Previously Rejected the
Defendants’ Congruency Argument.

The Defendants’ argument on the wrongful-death claim seeks to
reargue the very same issues this Court previously decided in Stinnett v.
Kennedy, 232 So. 3d 202 (Ala. 2016); Hamilton v. Scott, 97 So. 2d 728
(Ala. 2012); and Mack v. Carmack, 79 So. 3d 597 (Ala. 2011). Those cases
relied on the Homicide Act to EXPAND who was protected under the civil
law. Those cases explicitly rejected the notion that the need for
congruency between the two acts serves as a limitation on civil liability.

Under Alabama law, a “child is an entity, a ‘person’ from the
moment of conception.” Stinnett, 232 So. 3d at 209. Because of this, there

1s a “biological separateness of mother and child from the moment of
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conception.” Id. This person exists regardless of viability, stage of
development, age, or any other characteristic. All that matters is whether
a human being exists. If so, and if that human being has suffered a
wrongful death, a claim exists under Alabama’s Wrongful Death Act.
Stinnett, 232 So. 3d at 210.

This notion that the civil law must be narrowly read to ensure
congruency between civil and criminal has been examined and expressly
rejected by this very Court in this context and others. This Court has
noted, time and again, that the attempt to harmonize whether and how
human embryos are protected under criminal and civil law “was never
intended to synchronize civil and criminal liability under those acts, or
the defenses to such liability.” Stinnett, 232 So. 3d at 215. Instead, the
need for congruency simply ensures that any wrongdoer who is subject to
criminal punishment, is also subject to civil liability. “Although we noted
that it would be unfair for a tortfeasor to be subject to criminal
punishment, but not civil liability, for fetal homicide, it simply does not
follow that a person not subject to criminal punishment under
the Homicide Act should not face tort liability under the

Wrongful Death Act.” Stinnett, 232 So. 3d at 215 (emphasis added).



The same 1s true in other contexts as well. As far back as 1887, this
Court applied those same principles to find that the exact same negligent
conduct could give rise to an assault and battery claim under civil law
while not constituting a criminal act. “There may, no doubt, be cases of
assault and battery, as well as of mere assault, which would sustain a
civil action for damages, and yet not be punishable criminally, by
indictment.” Thomason v. Gray, 3 So. 38 (Ala. 1887). This principle can
be seen in Alabama’s trial courts every day — lawsuits are filed when a
person 1s injured through the negligence of another. The fact that the
wrongful conduct does not also give rise to criminal exposure is irrelevant
to determining the tortfeasor’s civil liability.

B. Alabama Law Does Not Provide Different
Protections to Human Beings Based on Their
Location.

According to the Defendants, conceived, human embryos should be
treated differently under the Wrongful Death Act based solely on their
location. The Defendants would allow in utero embryos to be protected by
the Wrongful Death Act, while IVF embryos would have no tort

protections, at all. The Defendants’ position is that IVF embryos can be

wrongfully killed by a tortfeasor who would face no civil liability and



could get off scot-free. Defendants ask this Court to enact and enforce a
rule that would treat the exact same embryos differently. The
Defendants’ position, which would require implantation or wviability
before protections apply, 1s an unfair and arbitrary line, one that this
Court rejected in Stinnett, 232 So. 3d at 214.

Another problem with the Defendants’ argument, as adopted by the
trial court, 1s that it would end up benefiting the tortfeasor who inflicts a
more severe injury. If the tortfeasor were to alter the embryo such that it
was still alive but no longer capable of implantation, a cause of action
would accrue. If; however, the tortfeasor were to kill or destroy the
embryo, no liability would attach. This “bizarre” result was examined and
rejected in Stinnett: “It would be bizarre, indeed, to hold that the greater
the harm inflicted the better the opportunity for exoneration of the
defendant.” Stinnett, 232 So. 3d at 214, quoting Eich v. Town of Gulf
Shores, 300 So. 2d 354 (Ala. 1974).

The Defendants’ position is not supported by common sense or this
Court’s well-reasoned case law. The Wrongful Death Act should apply to

the wrongful death of all human beings, including human, IVF embryos.



II. The First Amended Complaint Asserts Viable Tort
Claims Against Both Defendants Should the Case
Proceed Under the Alternative Property Theories.

A. The Defendants Failed to Move the Trial Court to
Dismiss the Tort Claims in Their Entirety.

The primary weakness with the Defendants’ argument on appeal is
that they failed to move the trial court to dismiss the Plaintiffs’
alternative tort claims in their entirety. The Defendants’ attempt to
reconfigure their Motion to Dismiss Certain Claims to say something that
it does not. Defendants write that they made an “unequivocal request for
dismissal” of Count Two 1n its entirety. (Red Brief, p. 65). The record
proves otherwise.

The Defendants initially moved to dismiss all three Counts pled in
the initial Complaint. (Doc. 24, C-29). Bearing in mind arguments that
motion raised, the Plaintiffs filed a First Amended Complaint. (Doc. 61,
C-157). In this Amended Complaint, the Plaintiffs clarified that they
were bringing a wrongful-death claim if the embryo was a person, but
would proceed under alternative theories if the courts “ultimately rule
that Baby Aysenne is not a minor child, but is instead property.” (Doc.
61, C-169-171, Paras. 77 and 81). At the time they filed the First

Amended Complaint, the Plaintiffs had conducted no discovery and were
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limited in their understanding of what had occurred. As such, their
claims were general as one would expect.

In light of these amendments, when the Defendants filed a second
Motion to Dismiss, they titled it differently and limited their requested
relief. (Doc. 71, C-256). Now, rather than being a general “Motion to
Dismiss” as their initial motion had been, it was a narrow “Motion to
Dismiss Certain Claims.” (Compare, Doc. 24, C-29 with Doc. 71, C-256).
The arguments in the two motions were different as well. In their initial
motion, Defendants argued that the Plaintiffs lacked standing to bring
their tort claims, and asked the “Court to dismiss this action in its
entirety.” (Doc. 24, C-29, 46, 49). But in their Motion to Dismiss Certain
Claims, they dropped the standing argument, and sought much more
limited relief, merely asking that the “claims for emotional distress
pursuant to a claim for negligence . . . be dismissed.” (Doc. 71, C-269-271).

The Motion to Dismiss Certain Claims does not include any
substantive argument on the negligence and wantonness claims. There
1s no explanation or argument as to how these claims are lacking,
improperly plead, or why Alabama law does not support claims for

negligence and/or wantonness under the facts as pled. The fact of the
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matter is that the Defendants made no argument supporting a blanket
request that the entirety of the tort claims be dismissed.

All of the Defendants’ argument on this issue is found in three
paragraphs, which are clearly limited in scope to the relief that Plaintiffs
could obtain under their negligence claim. Paragraph 25 asserts “[t]he
Aysennes’ claim for damages for mental anguish under a theory of
negligence are unsustainable and due to be dismissed [because] neither
Plaintiff was at risk of physical harm as a result of the alleged negligence
[nor] in the zone of danger.” (Doc. 71, C-269 — 270). Paragraph 26 is
similar, arguing there can be no claim for “emotional distress as a
compensable injury for a claim of negligence when the plaintiff has not
been physically injured or at risk of physical injury.” (Doc. 71, C-270).
Paragraph 27 contends that, to the extent “the Aysennes have suffered
mental anguish due to being deprived an additional future pregnancy,
such a claim is speculative.” (Doc. 71, C-270). There is no further or
additional argument on this subject in the Defendants’ filing.

Plaintiffs highlighted that Defendants had not moved to dismiss
the tort claims in their entirety in their Opposition to the Defendants’

Motion to Dismiss Certain Claims. (Doc. 77, C-332-334). Plaintiffs wrote:
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“Note that the Defendants’ argument on this point [the recovery of
mental anguish damages] only concerns Plaintiffs’ negligence claim.
Defendants have correctly conceded that the Plaintiffs are allowed to
recover mental anguish damages under their wantonness and breach of
contract claims, as is specifically allowed by Alabama law.” (Id.).

In response to Plaintiff's Opposition, which stated that the
Defendants argument on the mental anguish damages was really a
motion to strike and thus inappropriate in the motion to dismiss context
(Doc. 77, C-332), the Defendants filed a new motion on this point. (Doc.
91, C-366).

Plaintiffs further clarified this issue at oral argument:

Judge, the difference in our complaint is that we
include four counts. We include the wrongful death
claim . .. We also included tort claims, but we, just
as Mr. Duncan did, said, hey, to the extent this
isn’t life, it’s something else for which
Alabama law gives a remedy under
wantonness and negligence. . .

The Defendants filed a motion to dismiss certain
claims of the amended complaint. The certain
claims they moved to dismiss were the
wrongful death claim, which again we’ve

argued, and the emotional damages aspect of
the negligence claim. . .
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Given that, if Your Honor were to rule today that
the wrongful death claims are due to be dismissed,
the Aysennes as well as the other claim[ants]
would still move forward on the other tort claims.
It wouldn’t be a full dismissal of the entire
complaint.” (R. 80-81, emphasis added).

And so when they filed [their] motion to dismiss
the amended complaint, they only moved to
dismiss certain claims. (R. 86).

Nowhere does the Motion to Dismiss Certain Claims make any
argument or cite to any case law that would support dismissal of the
negligence and wantonness claims, in toto. The Defendants did not
mention or make any argument as to the wantonness claim at all. As
such, the trial court erred in dismissing the tort claims in their entirety.

Defendants write that “[n]Jothing prevented [the Plaintiffs] from
presenting any argument they wanted in their briefs. . .” (Red Brief, pp.
64-65). This argument totally misses the boat. The Plaintiffs’ arguments
before the trial court were limited to rebutting the Defendants’ requested
relief. The Defendants moved to dismiss the mental anguish damages

under the negligence claim, and so the Plaintiffs responded in kind. (Doc.

77, C-316, 332-334). It would have been silly for the Plaintiffs, as the
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responding party, to oppose relief that had not been requested by the
moving party.

The record shows that the trial court’s order granted the
Defendants relief which they had not requested. Under well-established
legal principles, the trial court’s order is due to be reversed for this fact,
alone. (See, e.g., Carden v. Penney, 362 So. 2d 266 (Ala. Civ. App. 1978).

B. The Defendants Admit that if the Embryo is
Considered Property, Tort Claims May be
Brought Against Them.

Apparently realizing their mistake, the Defendants’ Red Brief
raises a new argument on the tort claims. The Defendants now admit
that there 1s a viable tort claim, but say that the Plaintiffs just chose not
to plead it. According to the Defendants, the Plaintiffs could have
pursued a tort remedy against “any third party alleged to have caused
damage to the bailed property” under Alabama Code Section 6-5-263.
(Red Brief, pp. 40-41). That code section provides that a bailor has a right
of action for a trespass committed during the existence of the bailment.

(Ala. Code § 6-5-263). Section 6-5-262 defines trespass as “[a]ny abuse of

or damage done to the personal property of another unlawfully.”
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According to the Defendants, this tort remedy was available all along,
but Plaintiffs just failed to pursue it.

The Defendants’ brief is notably silent as to why the embryo’s
destruction could give rise to a claim under only this specific cause of
action and only against some unnamed “third party.” If the embryo’s
destruction is compensable against third parties who abuse or damage it
while bailed to another, then it would also be compensable when the
abuse or damage was the result of the bailee’s own negligence or
wantonness. Such a claim would also exist against other parties, such as
Defendant MIMC, whose tortious conduct caused the embryo’s
destruction even if they did not directly “abuse” or “damage” it.

The Defendants’ admission that there are viable tort theories
explains why they did not move to dismiss the Amended Complaint in its
entirety. The Defendants, by acknowledging that valid tort claims exist
for the embryo’s destruction, concede that the Amended Complaint
adequately asserts alternative tort theories under a property claim. This
explains:

(1) Why the Defendants’ Motion to Dismiss was specifically limited

to “Certain Claims;”
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(2) Why there was no argument as to the substance of the
negligence or wantonness claims in the motion itself; and

(3) Why Defendant CRM did not move to dismiss the breach of
contract claim. After all, the requested relief was identical under all three
claims. If Defendants really believed that there were no alternative
property claims, they would have moved to dismiss the Amended
Complaint in its entirety, something they did not do here for obvious
reasons.

Additionally, the Defendants’ argument suffers another fatal flaw.
The Defendants argue that the procedural rules are hyper-technical,
requiring that specific terms or “magic words” be used or else the
complaint will be dismissed. As this Court is obviously aware, the
procedural rules are not so demanding.

Under Alabama law, a complaint is sufficient so long as it includes
“a short and plain statement of the claim showing that the pleader is
entitled to relief” and “a demand for judgment for the relief the pleader
seeks.” (Ala. R. Civ. P. 8(a)). “No technical forms of pleading . . . are

required.” (Ala. R. Civ. P. 8(e)(1)). Furthermore, “[a]ll pleadings shall be

so construed as to do substantial justice.” (Ala. R. Civ. P. 8(f)).
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According to the Committee Comments to Rule 8, “the prime
purpose of pleadings is to give notice.” As a result, the “rules abolish the
doctrine of ‘theory of the pleading,” meaning that a claim will proceed so
long as the complaint includes “a simple statement in sequence of the
events which have transpired, coupled with a direct claim by way of
demand for judgment.” (Committee Comments to Ala. R. Civ. P. 8). The
title or “form” of the claim for relief is thus irrelevant.

"Rule 8(a) eliminates many technical requirements of pleading.”
(Committee Comments to Ala. R. Civ. P. 8). “The rules are designed to
discourage battles over mere form of statement which often delay trial on
the merits or prevent a party from having a trial because of mistakes in
statement.” (Committee Comments to Ala. R. Civ. P. 8).

Because Alabama’s procedural rules are not as strict as Defendants
would have the Court believe, the Amended Complaint clearly sets forth
a viable tort claim. The question is not whether the form of the complaint
matches some special, magic words. The question is whether it sets forth
enough substance that it gives rise to any claim for relief. Thus, the
actual title given to the count is irrelevant. All that matters is whether a

valid claim has been alleged. The First Amended Complaint, which was
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prepared by an Alabama attorney based on the forms found in Appendix
I to the Alabama Rules of Civil Procedure, which includes eighty-six
factual allegations over fifteen pages, and which has been used in
thousands of other cases over the years without issue, adequately alleges
negligence and wantonness claims. (Doc. 61, C-157).
C. The Trial Court’s Order Held that There were No
Viable Tort Claims Under any Circumstances
Regardless of How the Claims are Pled.

Because the First Amended Complaint sets forth valid tort claims,
the Defendants’ real argument on this point, and the trial court’s actual
basis for dismissal of the tort claims, is more nuanced. Although
Defendants write on Page 41 that there is a valid tort claim that the
Plaintiffs failed to plead; they change their mind later, writing on Page
60 that “this case did not involve the assertion of a recognized cause of
action that was missing some minor details. This 1s an unprecedented
attempt to articulate a variation of a claim for wrongful death. ..” (Red
Brief, p. 60). In other areas of their brief, they make a similar argument,
writing on Page 42:

[T]here is no basis under Alabama law to deem
frozen, in vitro embryos to be ‘minor children’ or

‘persons,” there would likewise be no authority to
allow a disguised wrongful death claim to stand, in
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essence seeking compensation for the death of a
child and an award of damages for the value of
human life, which Alabama law is clear cannot be
measured or monetized.

The trial court’s order was in accord, dismissing the tort claims in
their entirety, not because they were pled incorrectly, but because the
claims did not exist under Alabama law:

This alternative claim for compensatory damages
for the loss of “Baby Aysenne” is not one
provided for under Alabama law. It is well
established in this state that the only damages a
civil jury may asses for the “wrongful” taking of a
life are punitive damages. The Plaintiffs’ assertion
that, if they cannot proceed under the Wrongful
Death act, this Court can and should side-step
these well-established principles and allow an
alternative tort claim for compensatory damages
for the “value” of a cryopreserved/in vitro embryo
has no legal precedent in this state. (Doc. 103,
(C-404-405) (internal citations omitted) (emphasis
added).

Thus, the Defendants’ argument, accepted by the trial court, is that
the Plaintiffs have no tort remedies in this case. They do not have a
wrongful-death claim because the embryo is not a “minor child” or
“person.” But they also do not have any other tort claims because the
embryo 1s a “human life” such that the only damages that may be

awarded are punitive under the wrongful death act. It is a classic Catch
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22 — the embryo 1sn’t this because it’s that, but it’s also not that because
it’s this.

Similar to the trial court’s order, the Defendants’ Red Brief asserts
that the Plaintiffs are “seeking compensation for the death of a child and
an award of damages for the value of human life,” that the Amended
Complaint “sought only impermissible damages for the value of human
life,” and that the Plaintiffs seek “to recover for the value of a ‘human
life.” (Red Brief, pp. 42, 60).

These assertions are patently untrue. The First Amended
Complaint seeks no such remedies. The Amended Complaint is quite
clear in alleging wrongful-death damages under one theory and
compensatory damages for destroyed property under alternative
theories. But more importantly, the ONLY way these assertions would
benefit the Defendants’ argument on the tort claims is if the embryo at
issue is a child and human life.

This is the part that the Defendants fail to fully grasp: If the embryo
1s a child and human life, then the Plaintiffs agree the only remedy is

under the Wrongful Death Act. As such, assuming that the Defendants
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are admitting that the embryo is a child and human life, then the parties
agree that the Wrongful Death Act would apply.

But the Defendants go farther, accusing the Plaintiffs of somehow
trying to run an end-around the wrongful-death statute. This accusation
1s nonsensical — either the embryo 1s a human being and its death gives
rise to a wrongful-death claim; or it is not a human being and its death
gives rise to other tort claims (such as negligence and wantonness). But
it 1s simply preposterous for the Defendants to continue to argue that the
embryo 1s a human life when it benefits them but not a human life when
1t does not. The embryo cannot be both a human being and not a minor
child or person.

Getting back to the point at hand, the Plaintiffs’ First Amended
Complaint does not seek compensatory damages for the loss of a human
life. Count One seeks wrongful-death damages, which are punitive only.
Counts Two and Three are alternative claims that only apply if the courts
determine that the embryo “is not a minor child, but is instead property.”
(Doc. 61, C-169, 171). The claim for relief under Counts Two and Three
seek damages for “the value of the embryo wrongfully destroyed, and for

the severe mental anguish and emotional distress [the Plaintiffs] have
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been caused to suffer and will suffer in the future.” (Doc. 61, C-169, 171).
At no point did the claims seek compensatory damages for the loss of a
human life. If the embryo is human, then the Wrongful Death Act would
apply. The tort remedies ONLY apply if the embryo is not human.

Defendants’ Red Brief states, without citation, that Counsel for the
LePages/Fondes “admitted that there is no right provided by Alabama
law to any of the remedies sought by the Aysennes in Count Two.” (Red
Brief, p. 59). This i1s incorrect. Counsel specifically argued that
“regardless of whether somebody determined that they were property or
they were ‘potential lifes,” they are something that existed. Just like if
they are the same as the valuables that were in my security box at the
bank, we should be entitled to the value of what those embryos were.” (R.
61-62).

The Defendants’ argument on this point is circular. They want for
the embryo to be both a human life, but also not a minor child or person.
That dichotomy is irrational. If the embryo is human, then it is human.
If it is not, then it’s not. But it cannot be considered human to defeat one

claim and not human to defeat the other.
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D. The Trial Court’s Order Leaves the Plaintiffs
Without a Remedy Against All of the Wrongdoers.

Defendants next argue that the Plaintiffs have not been denied a
right to a remedy because they still have a breach of contract claim
against Defendant CRM. In the words of the Defendants, their argument
somehow ignores the obvious fact that the contract claim is limited to
parties with whom the Plaintiffs had a contract — which in this case is
only CRM. The Plaintiffs did not have a contract with Defendant MIMC,
who has been dismissed entirely from the case. The Plaintiffs did not
have a contract with the so-called eloping patient, who the Defendants
argue should be allowed to escape all liability.

On this point, a question must be posed: Why would the embryo’s
destruction give rise to a breach of contract action but not a tort claim?
The damages sought are identical: “Felicia and Scott Aysenne have been
injured in losing the value of the embryo wrongfully destroyed, and for
the severe mental anguish and emotional distress they have been caused

to suffer and will suffer in the future.”! (Doc. 61, C-169 (Para. 79) and C-

1 As to both claims, it must be remembered that they were brought in the
alternative and would only apply if the courts “ultimately rule that Baby
Aysenne 1s not a minor child, but is instead property.” (Doc. 61, C-169
(Para. 77) and C-170 (Para. 81)).
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171 (Para. 86)). How 1s it that this loss 1s compensable when the
malfeasance was the breach of a contract, but not when the loss was the
result of negligence, wantonness, or some other tort theory? The simple
answer 1s that there is no difference, which i1s why the Defendants did
not move for dismissal of the tort claims in the first place.
E. The Trial Court Improperly Ruled that the
Plaintiffs May Not Recover Mental Anguish
Damages in this Case.

The trial court erred in determining at the pleading stage that the
Plaintiffs cannot recover mental anguish damages for the tortious
destruction of their embryo. For one, the Defendants did not make this
request in regards to the wantonness claim. For two, Alabama law allows
for the recovery of mental anguish damages in situations such as this.
See, e.g., Taylor v. Baptist Med. Ctr., Inc., 400 So. 2d 369 (Ala. 1981)
(patient could recover mental anguish damages on account of defendant’s
negligence without proving actual physical injury); and Gray v. Brown-
Serv. Mortuary, Inc. v. Lloyd, 729 So. 280, 285 (Ala. 1999) (“It has long

been the law of Alabama that mistreatment of burial places and human

remains will support the recovery of damages for mental suffering.”).
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ITII. The Parties’ Contract Documents Do Not Shield the
Defendants from Liability for Their Wrongful Conduct.

Regarding the contract documents, it must be remembered that the
1ssues on appeal are limited to what type of tort claim should apply to the
wrongful death or destruction of IVF embryos. The undisputed truth is
that the Plaintiffs NEVER authorized ANYONE to destroy or discard
their embryo in any way, shape, or form. Rather, the evidence shows that
the Plaintiffs were paying CRM to care for the embryo, and that CRM
accepted Plaintiffs’ payment giving in return a promise to do so.

Moreover, the contract documents would not provide the
Defendants with full and complete tort immunity, as they seem to
suggest. The contract documents do set forth foreseeable issues that CRM
should know to guard against. But that does not mean that the Plaintiffs
have no remedy for the wrongful death or destruction of their embryo.
The Plaintiffs’ embryo was not destroyed while being frozen or thawed by
CRM’s staff. This was not a laboratory accident or power loss. No lab
equipment failed. The embryo was not discarded because the Plaintiffs
failed to pay the storage fees or because too much time had passed
without contact from the Plaintiffs. The Plaintiffs did not die or get

divorced. None of the contingencies discussed in those documents caused
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the Plaintiffs’ damages. And even if they did, this would not provide the
Defendants with full immunity from civil liability.

Additionally, reliance on contract documents in a situation such as
this can be perilous. The Plaintiffs signed these documents as a married
couple attempting to overcome fertility problems — to achieve their dream
of having children and growing their family. In such a situation, “the
parties’ initial ‘informed consent’ to IVF procedures will often not be truly
informed because of the near impossibility of anticipating, emotionally
and psychologically, all the turns that events may take. . .” Davis v.
Davis, 842 S.W.2d 588, 597 (Tenn. 1992). As a result, “initial agreements
may later be modified by agreement.” (Id., emphasis in original). That is
exactly what occurred here.

The Plaintiffs maintained contact with CRM for years, paying a
monthly fee to ensure that CRM would preserve and protect their
embryo. (Doc. 61, C-163). Though they may at one time have initialed a
form that the embryo could be disposed of in 2018, they later changed
their mind. They no longer wished to dispose of the embryo, but now

wanted to maintain it, which was their right.
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CRM had obviously agreed with this modification as it accepted the
Plaintiffs’ money, in return promising to protect it and keep it safe. In
fact, on November 20, 2020, CRM emailed Ms. Aysenne confirming
receipt of the December 2020 nursery fee. (Doc. 62, C-217). This payment
was supposed to ensure CRM properly stored, protected, and safeguarded
the embryo. If CRM did not plan on doing so, if CRM believed that it had
the right to dispose of the embryo under the terms of the contract by
allowing an Infirmary patient to access CRM’s lab and destroy the
embryo without the Plaintiffs’ authority or consent, then the Plaintiffs
would have a textbook fraud claim. (See, e.g., APJI 18.07 — setting forth
the elements of Promissory Fraud).

Rather than do their jobs and keep the embryo safe, the Defendants
allowed an unknown third party to elope from the Infirmary’s hospital,
gain access to CRM’s unlocked and unsecured storage/nursery area, and
then kill/destroy a number of embryos, including the Plaintiffs’ last
embryo. (Doc. 161, C-164-168). The contract documents are nothing but
a red-herring, aimed at throwing attention away from the Defendants’
misconduct. Those documents have nothing to do with the current

dispute and are due to be stricken and ignored for the reasons set forth
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in the LePage Plaintiffs’ Motion to Strike (which the Aysenne Plaintiffs
again join in by reference). (See, e.g., Doc. 77, C-316, R. 90).

As a final point on the contract documents, the Defendants take
extreme liberties with the implications that can be drawn from a couple
checking boxes prior to trying to start a family. But there is one
particular part of the Defendants’ Red Brief that is so outrageous that it
must be addressed directly. On Page 61, the Defendants write that “[i]t
does not make sense to keep a cryopreserved embryo frozen indefinitely
or otherwise unused if your goal is to honor it as a unique life.” The
Plaintiffs obviously thought enough of their embryo to pay a monthly fee
to keep it alive, to keep it protected, to keep it safe. It was their embryo,
and it was their choice how it would be used.

If CRM had issues with the manner in which the Plaintiffs were
treating their embryo, the answer was to call them to discuss it. CRM
was not allowed to just leave the doors to its lab unlocked and unsecured
so that an unauthorized person could walk in and destroy it without
repercussion. The Plaintiffs could have chosen to attempt another

pregnancy or donate the embryo to another couple, among other options.
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The entire point of cryostorage is to allow the embryos to continue
living, which is what the Plaintiffs were paying CRM to do. A recent news
story explains why this is so important. In October 2022, twins were born
from embryos that were conceived and placed in cryostorage in April
1992. The embryos were almost older than their birth-mother. Jen
Christensen and Nadia Kounang, Parents Welcome Twins from Embryos
Frozen 30 Years Ago, (November 21, 2022),
https://www.cnn.com/2022/11/21/health/30-year-old-embryos-
twins/index.html (last visited December 27, 2022). This very well could
have been the Plaintiffs’ embryo at some point in the future had the
Defendants not allowed it to be wrongfully destroyed and forever lost.

The Plaintiffs’ embryo, like all other human life, existed a single,
solitary time in this world. It will never exist again. It can never be
replaced. For the Defendants to denigrate the Plaintiffs for doing nothing
more than paying to keep their embryo alive in some attempt to belittle
this claim i1s patently absurd. The Plaintiffs have done everything that
was asked of them. The Defendants have failed to do even the most
simplest of things to keep their promises. They should not be allowed to

escape justice for their wrongdoing.
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CONCLUSION

The trial court’s order dismissing the claim for wrongful death
should be reversed and the case remanded with instructions that
Plaintiffs may proceed with discovery toward a trial on that claim.
Alternatively, the case should be remanded for proceedings on the
alternative claims alleged in Count Two.
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