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STATEMENT REGARDING ORAL ARGUMENT

Appellant Envoy Air, Inc. does not request oral argument but
stands ready, at the Court’s pleasure, if it would aid in the decisional

process.
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STATEMENT OF JURISDICTION

This is a direct appeal under Ala. Code 8§ 12-2-7 and 12-22-1 (1975)
from a civil judgment in a retaliatory discharge action in an amount that
exceeds the Court's jurisdictional minimum. The trial court's order
denying Appellant’s post-judgment motion was entered on December 20,
2024. (C. 2219). Notice of Appeal was timely filed on January 13, 2025,

less than 42 days after the denial of Envoy’s post-trial motions. (C. 2232).
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STATEMENT OF THE CASE

This is a lawsuit for wrongful termination governed by Ala. Code §
25-5-11.1, which places the burden on the employee to prove she was
terminated “solely because [she] instituted or maintained an action
against the employer to recover workers’ compensation benefits.” (C. 75).
Solely means she must prove the employer had no legitimate business
reason for her termination or that any stated business reason was merely
pretextual. Foster v. N. Am. Bus Indus., Inc., 236 So. 3d 70, 76 (Ala. 2017).
In this case, the termination decision was made by someone in another
state who did not know Appellee Jada Creagh (“Creagh”), and who had
no animus toward her. (R. 455-457; 565; 586- 588; Supp. R., 755-77; Def.
Ex. 120)1. The termination was not for filing a workers’ compensation
claim; it was for submitting a false medical note with doctored work

restrictions. (Id.) The Alabama Supreme Court has previously recognized

1 Citations to “PItf. Ex” or “Def. Ex” reference the admitted trial
exhibits provided to the Court by the Mobile County Circuit Clerk’s office
by mail. Some of the documents admitted as trial exhibits can be found
elsewhere in the appellate record as follows: PItf. Ex. 1 (C. 1376); PItf. Ex
132 (C. 992-993); Def. Ex. 3 (C. 901-906); Def. Ex. 5 (C. 907); Def. Ex. 8
(C. 908-910); Def. Ex. 10 (C. 938); Def. Ex. 11 (C. 939); Def. Ex. 12J (C.
940); Def. Ex. 12N (C. 943-944); Def. Ex. 120 (C. 1367); Def. Ex. 13 (C.
911); Def. Ex. 14 (C. 912); Def. Ex. 22 (C. 1452-1455). An index of the trial
exhibits is found at pages 4-6 of the trial transcript. (R. 4-6).
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falsification of medical documents as a legitimate non-pretextual ground
for termination within the meaning of Ala. Code § 25-5-11.1. See Coca-
Cola Bottling Co. Consol. v. Hollander, 885 So. 2d 125 (Ala. 2003) (per
curiam).

Plaintiff Jada Creagh was a customer service employee (“station
agent”) of Envoy Air, Inc., a wholly-owned subsidiary of American
Airlines operating its regional connections. (Supp. R. 741; PItf. Ex. 2).
Creagh sustained a shoulder injury while working the night shift on
October 25, 2018 at the Mobile airport. (R. 168).

On November 30, 2018, upon returning from a worker’s
compensation doctor’s visit, she gave her station manager a note from her
physician listing certain work restrictions. (R. 184-187; Supp. R. 752; Def.
Ex. 11). The station manager noticed handwritten X's indicating an
additional work restriction “that did not look right” compared to previous
return to work notes Envoy had received from the doctor’s office. (Supp.
R. 752; Def. Exs. 5, 11). The station manager forwarded the document up
the chain to a Dallas-based Envoy employee. (Supp. R. 753). After Envoy
obtained a copy of the original note from the physician’s office (confirming

an alteration of the note), a supervisor in Envoy’s corporate office made
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the decision to terminate Creagh’'s employment. (R. 455-56; Def. Exs. 10,
11). Creagh then sued Envoy for worker’'s compensation benefits, and
subsequently added a claim for wrongful termination. (C. 42-44; 75-77).
Creagh filed a complaint for workers compensation benefits against
Envoy on September 19, 2019, and added a retaliatory discharge count
on June 8, 2020.2 (C. 42-43; C. 75-77). During discovery, Envoy’s original
defense counsel served a set of unsigned interrogatory answers in which
Envoy purportedly said Creagh resigned voluntarily, which both sides
knew was incorrect. (PItf. Ex. 155; Def. Exs. 14, 22). (Both sides agreed
she was terminated.) (C. 76, 1112; 842, 1112). He later served a verification
page that was forged to appear as if signed by an Envoy employee
(Valerine Conerly). (C. 1462- 1487). A Special Master appointed by the
trial court, attorney Michael Upchurch, found that responsibility for the
forged responses rested solely with the original defense attorney, not

Envoy. (1474; 1476; 1478-79).

2 The worker's compensation aspect of the case was settled for
$2,084.88 in permanent partial disability benefits on December 17, 2021.
(C. 149).
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Envoy retained new defense counsel, attorney Cecily Kaffer, who is
a signatory on this brief. She filed a formal correction of the discovery
answer on Envoy’s behalf. The trial court, however, erroneously allowed
plaintiff's counsel to introduce evidence of the original answer and to
attribute the forged signature to Envoy. (Def. Ex. 22; PItf. Ex. 155; C.
1044-1058; R. 27; 128; 295- 303; 779). The actual trial exhibit was an
unsigned copy of the Interrogatory answer to No. 14 (See PItf. Ex. 155).3
However, Plaintiff's counsel was allowed to refer to it as Envoy’s “under
oath” response throughout the trial, and showed the jury the version with
Conerly’s signature multiple times, including in a blow-up at closing.
(See, e.g., R. 128; 642-645).

This untrue but mistaken discovery response should have been
irrelevant. Envoy was entitled to judgment as a matter of law where
plaintiff did not demonstrate she was terminated “solely” because of
filing a worker’'s compensation claim (where her termination was the

result of the false medical record). But the trial court erroneously allowed

3 The Court first admitted the answer with the forged signature,
but subsequently swapped it out for an unsigned version due to Plaintiff's
counsel’s improper closing argument at trial. (R. 641-644).
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the case to go to a jury, and plaintiff's evidence of Envoy’s mistakenly
incorrect discovery response became the centerpiece of her case. She was
allowed to tell the jury that Envoy, signing under oath through Conerly,
had changed its story, giving an alternative explanation for Creagh's
termination. (R. 27; 128; 295-316; 640; 779). Creagh cited that response
as evidence of pretext. (R. 708).

However, it was undisputed that the answer was incorrect as
neither party contended Creagh had voluntarily resigned. (C. 76, 12;
842, 1112). The issue only came up because of an error by Envoy’s original
defense attorney who said he “assumed” Creagh had resigned when
drafting the discovery answer in the workers compensation case, and
then compounded the mistake by serving a forged signature page. (R.
1464; C. 1103, Fox Depo. (10:22-11:04; 11:18-12:24); 1462-1486; 2151).
That was the finding of the Special Master (Upchurch), who investigated
and heard two days of testimony, and who issued detailed findings of fact
(which the trial court adopted), concluding Envoy was not responsible.
(C. 2151). That order was not appealed and is now final.

Unfortunately, Envoy’s Motion in Limine to exclude admission of

the forged interrogatory answer was denied, and Envoy had to defend
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itself at trial against this evidence that prejudiced the jury’s
consideration of pretext. (C. 1044- 1058; R. 295- 303; 308-316). The Trial
Court allowed Plaintiff's counsel to admit the signed discovery response
with Conerly’s signature as Envoy’s official “under oath” response. (R.
313-316). In contrast, Envoy was completely prohibited from presenting
evidence explaining the origin of the discovery response and its previous
counsel’s error despite the Special Master’s findings, compounding the
prejudice. (R. 311-316). In effect, these actions pre-impeached Conerly
before she took the witness stand, and Envoy had no way to rehabilitate
her. As Envoy predicted in its Motion in Limine, Interrogatory Response
No. 14 became the subject of much confusion and evidentiary argument
during trial, including a near mistrial because of plaintiff counsel’s
blatant abuse. (C. 1044-1057; R. 295-316; 641-644).

Prior to trial, the Special Master already had recommended (and
the Circuit Court later ordered) Envoy to pay a court-ordered sanction,
including plaintiff's attorney fees in connection with the discovery
hearings involving Interrogatory Response No. 14. (C. 1481-82). Though
Envoy was found not responsible for the forgery, Envoy was taxed all of

the plaintiff's additional discovery costs stemming from the dispute —
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amounting to over $100,000 dollars. (C. 1481-82; 2152). That should have
been the end of it.4 Instead, the trial court’s error also made it a triable
issue and the jury awarded $250,000 in compensatory damages and
$425,000 punitive damages. (C. 2219).

That compensatory award is unsupportable, considering Creagh
made no claim for lost wages and offered only her own testimony that she
was disappointed by the termination. (R. 199-202). The jury was
instructed that it could only award compensatory damages for mental
anguish (the only type of damages being sought); and its award could “not
be based on speculation, guess, or conjecture.” (R. 708-709). However, it
was also instructed that “there is no legal rule or yardstick that tells you
how much money to award.” (R. 709). Not surprisingly, the jurors
requested more instructions on how to calculate damages; then they were

re-charged with the same instructions. (Court’s Ex. No. 5).> The result

4 Paying the Plaintiff's discovery costs was not warranted in light
of the finding (which has not been appealed) that Envoy was not to blame
for the discovery response, but there was certainly no basis for allowing
plaintiff to present to the jury a version of facts based on an
acknowledged error that both sides agreed did not represent reality.

5 The trial exhibits, which have been provided to the Court for
review, include five Court Exhibits, located within the Def. Ex. binder.
(R. 4-6).
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was a $675,000 verdict, which has no support in the evidence either as to

compensatory or punitive damages. Envoy timely appealed. (C. 2232).

V.

STATEMENT OF THE ISSUES

Whether Envoy was entitled to Judgment as a Matter of Law for
plaintiff Creagh’'s failure to offer substantial evidence that her
worker’'s compensation suit was the “sole” reason for her
termination, as required by Ala. Code §25-5-11.1.

Whether Envoy, in its defense, offered a legitimate non-
discriminatory reason for Creagh’s termination (her submission of
a false medical note), thus shifting to her the burden to prove
Envoy’s reason was entirely pretextual, which she failed to do.
Whether the trial court erred in letting the plaintiff introduce
evidence of a discovery dispute — a forged discovery answer that a
Special Master found was not Envoy’s fault, and which was not
relevant to any material element, but was highly prejudicial to
Envoy.

Whether the compensatory damages award was legally excessive
given that plaintiff presented no evidence of physical harm or lost

wages; she suffered no medical symptoms; and her only evidence of
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mental anguish was her own testimony that she was upset about
being terminated.

Whether plaintiff's claim for punitive damages failed to meet the
standard of “clear and convincing evidence” that her worker’s
compensation claim was the sole reason for her termination, and a
conscious or deliberate act of oppression, fraud, wantonness or
malice by Envoy.

STATEMENT OF THE FACTS

A. The Parties’ Employment Relationship

Plaintiff Jada Creagh was one of Envoy Air Inc.’'s employees at the

Mobile Airport. (R. 163). On November 30, 2018, Creagh handed her

station manager a note from her physician listing certain work

restrictions following a worker’s compensation claim. (R. 184-187; 752,

Def. Ex. 11). Envoy’s station manager, Brigitte Atkinson (“Atkinson”)

noticed handwritten “x”s that did not look like previous notes received

from the doctor’s office. (R. 752; Def. Exs. 5, 11). Atkinson communicated

to her assigned worker's compensation analyst, Valerine Conerly

(“Conerly”) that the note “doesn’t look right.” (R. 753). The matter was

further elevated by Conerly to the HR department at Envoy’s corporate
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office, and after investigation Creagh was terminated for falsification of
a medical note. (R. 455-56; Def. Exs. 10, 11, 13, 14).

In suing for wrongful termination, Creagh cited animus by her
Immediate supervisor; but the termination decision undisputedly was
made by a different decision-maker in another office, in a different
department, in another state. (R. 455-56). During the discovery phase,
Envoy’'s original defense counsel served a set of forged interrogatory
answers, not authorized by Envoy, which stated incorrectly that Creagh
voluntarily resigned. (PItf. Ex. 155). That answer was corrected by
Envoy's new defense counsel; but the trial court allowed plaintiff's
counsel to introduce into evidence the forged discovery response as
evidence of wrongful termination, despite a detailed finding by a Special
Master that Envoy was not responsible for the forgery — a finding that
was adopted as the order of the court. (Def. Ex. 22; C. 1044-1058; 1462-
1486; 2151; R. 295-316).

Envoy Air Inc. is a wholly-owned subsidiary of American Airlines,
operating its regional connections. (PItf. Ex. 2). It has more than 16,000
employees and is headquartered in Dallas, Texas. (Id.) Envoy’s human

resources department, which includes multiple divisions, provides
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support on employee-related issues for its many airport stations around
the country. (R. 549-551). Several Envoy employees were involved with
the administration of Creagh’s workers compensation claim, including
the subsequent employment issue that arose after Creagh turned in a
falsified medical note.

Brigitte Atkinson was Envoy’s local Station Manager at the Mobile
Regional Airport and Creagh's direct supervisor. (Supp. R. 730).
Bridgette Warren-Murrell, was the Dallas-based Director of Human
Resources Operations over all employee programs involving compliance,
including workers compensation. (R. 415). Under Warren-Murrell were
two Dallas-based workers compensation analysts (Valerine Conerly and
Christopher Broussard) who were responsible for working with any
injured employee to make sure their rights under the Workers
Compensation Act were upheld and help them through the process. (R.
416). They were assisted by an outside third-party administrator,
Sedgwick, in the administration of workers compensation claims and
benefits. (R. 417).

David Barrera was Envoy's Dallas-based Human Resources

Business Partner for the Mobile station, along with Jonathan Wilson who
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held the same title. (R. 448; 455). Barrera and Wilson handled various
HR duties including: investigating reports of misconduct, disciplinary
actions, attendance tracking, hiring and termination. (R. 448; 452-55).

Station managers (including Atkinson) are on the operations side
of Envoy’s organizational chart but sometimes assist with certain human
resource duties at the local level. They are expected to carry out the
decisions of the workers compensation and human resources analysts
assigned to their region. (R. 421-422; 455-456; 757; 763). If an employee
with a workers compensation claim violates a company rule, it is Envoy’s
policy and practice that any investigation and, if needed, termination
decision be handled through the corporate human resources department.
(R. 565; 572).

B. Creagh’s Work Injury October 25, 2018

Envoy hired Creagh in June 2018 as a Customer Service Agent. (R.
163). Her duties included gate agent and ticket counter customer service
as well as assisting with luggage; and outside duties, including helping
with the jet bridge for incoming flights and cleaning the planes. (R. 164-

66).
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Creagh was injured on the job on October 25, 2018, when she fell
down a set of jet bridge stairs. (R. 168). She reported her claim to the lead
station agent, Cody Arthur, between 10:00 and 11:45 p.m., and was
allowed to go home early. (R. 169-170; 522; 528). Arthur completed the
remaining shift work for Creagh, and later filled out a report regarding
her injury. (R. 527-28).

Envoy submitted Creagh’s worker’'s compensation claim and never
guestioned its validity. (R. 552-53). Creagh was seen for her injury the
following day; received medical treatment at the Franklin Clinic; and was
placed off of work for the foreseeable future. (Def. Ex. 4). As part of its
claims process, Envoy gave Creagh an employee bill of rights (the “Injury
on Duty Packet”) which advised her where to go and who to contact if she
had difficulties with her claim. (Def. Ex. 3).

After being off work for about four weeks, Creagh returned to light
duty on November 21, 2018, pursuant to return to work restrictions
assigned by orthopedist Matt Busbee, M.D., in a November 5, 2018 note.

(Def. Ex. 5):
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Creagh was offered a transitional duty agreement (the Bona Fide Offer
of Employment “BFOE”), incorporating her restrictions. (Def. Ex. 8).
Employees are not required to accept a BFOE; however, Envoy tries to
offer transitional duty assignments where possible to allow an employee
to transition back to work with full-pay. (R. 430-431; 443). Transitional
employment is conformed to fit the work restrictions created by the
physician. (R. 434-436; 439).

Creagh’'s BFOE provided that she would “be scheduled to work
ticket counter or gate” and “assistance [would] be provided for lifting
anything over 10 Ibs” with possible other duties to be assigned if within
restrictions. (Def. Ex. 8). The station manager determines whether
transitional duty can be accommodated within the restrictions issued and
work available at the station. (R. 436; 554). However, an employee has

multiple avenues of recourse if they do not agree with the doctor’s
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restrictions. (R. 439-440). For example, she can reach out to an assigned
workers compensation analyst (in this case Conerly); or a nurse case
manager, who can assist with scheduling a second doctor opinion to re-
evaluate the assigned restrictions. (1d.).

The BFOE stated that Creagh would not be asked to exceed her
restrictions and gave her two avenues of recourse, to notify her manager
or the human resources department if she was asked to do so. (Def. Ex.
8, p.3). Creagh accepted and executed the BFOE on 11/21/2018. (l1d.)
Although Creagh reported to Atkinson some issues with getting other
employees to assist with lifting bags during her gate agent duties, she
never reported any difficulties with work restrictions to Conerly, Barrera,
or anyone else in human resources at Envoy. (R. 177).

C. Creagh’s Falsified Medical Note and Termination

After Creagh’s follow-up visit with Dr. Busbee on November 30,
2018, Atkinson reported to Conerly that Creagh had submitted a doctor’s
note with handwritten “X’s” that “doesn’t look right,” and forwarded this

note to Conerly:
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(Def. Ex. 11; R. 752-753). At Conerly’s request, Sedgwick obtained a copy
of the November 30, “Return To Work” form directly from Dr. Busbee’s
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On December 12, Conerly emailed HR Business Partner David
Barrera for guidance in next steps, copying his colleague Jonathan
Wilson, and HR Director Bridgette Warren-Murrell:

I'm looping you in on this. This employee has a workers

compensation claim. She presented a work status note from

her physician. The GM, Bridget Atkinson stated it appeared

to be tampered with. We requested the nurse on her claim to

obtain a work status note directly from her doctor. The notes
are different. This appears to be fraud.

(R. 448-49; Def. 12E). Warren-Murrell noted: “FYI . . . In the past, we
usually separate for falsifying documents as it violates our guiding
principles.”® (Def. 12F; R. 450; PItf. Ex. 1). In accordance with Envoy’s
division of roles, Barrera in the Human Resources department initiated

an investigation of the altered document. (R. 449-452).

6 All Envoy employees are required to comply with Envoy’s Guiding
Principles, which include the following:

We are honest in all our actions. We do not misrepresent facts,
falsify records, steal or misuse company property. We do not
abuse our travel privileges or provide waivers and favors related
to travel. Except when prohibited by law, anyone who is charged
with a criminal offense while on or off duty must report the
offense to his or her supervisor.

(PItf. Ex. 1; R. 566).
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Barrera instructed Atkinson to interview Creagh about the
discrepant forms:

When you return to your station, engage Jada in conversation
as to why there is a discrepancy in her Work Status note that
she presented. If her responses don’'t add up, we can set-up a
debrief and compare so that we can talk about any
disciplinary steps.

(Def. 12G; R, 451). On December 21, Warren-Murrell reminded Atkinson
to conduct the interview with Creagh. (Def. Ex. 12J; R. 574).

On December 28, 2018, Atkinson reported to HR that Creagh
denied altering the form:

| just had a conversation with Jada . . . | gave her a copy of
the form she gave me and asked her if this is the one they gave
you and you gave me and she replied yes. So | then gave her
the second one and she said that it was a different one. | said
this is what the doctor’s office sent to us. She said she knows
nothing about it they gave her this one. She said Karla [nurse]
printed it out and she was the one that put X's in the box
because there weren't any there and | said yes there were if
you look you can see them underneath the original ones, she
said well I don’'t know that is what they gave me. She said are
you accusing me of doing it, | said I am asking you if you did
It and she stated no Karla put the x’s in the boxes.

(Def. Ex. 12N; R. 574). Wilson, who was assisting Barrera with his HR
duties while he was on vacation, responded to the email by directing
Atkinson to suspend Creagh, and proceed with the off-boarding process:

Per our conversation, the employee has now been provided the
opportunity to speak to the discrepancy between the
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document that she provided and the document that was
provided by the Doctors office. The employee has not provided
sufficient reason as to why the two documents are different.
The resulting conclusion is that the document was altered
after leaving the Doctor’s office, and prior to being turned in
to Envoy. The altering of official documentation is considered
a violation of Envoy Guiding Principles and Business Ethics.
Specifically the Guiding Principles says, “We conduct
ourselves with the highest standards of honesty, integrity,
and fairness- obeying all the laws of the communities in which
we work or do business. We must all understand and comply
with our business ethics policies.”

Please suspend the employee immediately, and proceed with
off boarding based upon the above determination.

(Def. Ex. 120; R.456; PItf. EX. 2).

Atkinson implemented Wilson’s directive. (R. 587). Creagh was
suspended pending investigation on December 28, 2018, and given a
letter stating why:

Effective today December 28, 2018 you are being suspended

pending the outcome of an investigation into the documents

you provided this office. We will conduct our investigation as

expeditiously as possible and once we have the results we will
advise you accordingly. (Def. Ex. 13).
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On January 7, 2019, once the investigation was closed and off-boarding
documentation complete?, Atkinson gave Creagh a letter that set out the
reason for termination:

On November 30, 2018, you turned in a Return to Work
document. That document appeared to be altered when
compared to the one the doctor’s office had sent. You were
then questioned on December 28, 2018, at which time you
stated that you did not place the written x’s inside the box on
the form, that was done by the nurse Karla.

The above actions show that you brought a note that had been
altered or miss reported [sic]. This is considered falsification
of documentation and does not follow the Guiding Principles

of Envoy Airlines . . .. Itis [for] that reason that you are being
terminated from duty effective immediately. (R. 755; Def. Ex
14).

Creagh did not challenge the finding that she submitted a falsified report.
She never said anything about it to her co-workers or anyone else.
Specifically there was no evidence Creagh at any point in time reported
to any of Atkinson’s supervisors or anyone in Dallas that she believed she

was being falsely accused by her station manager.

7 The process to conclude an investigation resulting in off-boarding
includes preparing correspondence, and several administrative tasks in
Envoy’'s employee systems. (R. 589).
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D. Creagh’s Misdirected Attempts to Show Pretext

Creagh did not present any evidence at trial which contradicted
Jonathan Wilson's reliance on the falsified doctor’s note as the reason for
termination. Instead, never having made such a report to Envoy, she
offered a theory at trial that she was “framed” by Atkinson who added
the handwritten “X's herself. (R. 247). No evidence was ever presented
that Wilson, the decision-maker, had any reason to question Atkinson’s
prior presentation of the falsified note. Nor did Creagh reach out to her
HR or Atkinson’s supervisors to report that Atkinson was framing her.

Creagh did offer evidence (over objection) that Envoy received some
complaints years later about Atkinson's management style from
employees who were hired after Creagh’s termination, which was well
outside the relevant time frame and thus too remote to be admissible.
(PItf. Ex. 132; R. 807; C. 952-967). None of the “bad boss” evidence had
any influence on Wilson'’s decision to terminate Creagh based on the false
medical note. He didn’'t know about it. And no evidence was presented
showing any discriminatory practices by Envoy against employees who

filed workers compensation claims.
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The centerpiece of Creagh’'s claim against Envoy was the forged
(and later corrected) discovery response, which should have been
inadmissible. (PItf. Ex. 155). Envoy corrected the discovery response and
the trial court adopted findings that Envoy had no role in the creation of
the incorrect discovery response; that the error originated with Envoy’s
previous counsel; and that Envoy (and specifically Valerine Conerly) was
not to blame. (Def. Ex. 12; C. 1462-1486; 2151). But the trial court still
allowed the plaintiff to make it a jury issue anyway.

Plaintiff’'s counsel, over Envoy’s objection, admitted into evidence
the incorrect discovery response (PItf. Ex. 155); and argued throughout
the trial that Envoy had lied under oath about how Creagh’s employment
had ended, demonstrating pretext:

“Then they testified under oath that she voluntarily left her
job” (R. 27).

“They type out answers and give them to us. They are signed
under oath. That is the company’s position. Well they gave us
Interrogatory responses. What did they say? They said that
Jada was not fired at all; that she resigned. Why can’t they
get their story straight? (R. 128).

“Q. Right. So is Envoy’s answer here false? A. [Roderick West]
I wasn't there. That's what it says. Q. Does Envoy falsify
documents submitted to court? (R. 779).

“The next one | would like to talk about is Ms. Conerly. State
the name, address and job of each person assisting and they
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put Ms. Valerine Conerly. She is on all of the emails. Right?
Again, with respect to the plaintiff's employment, state the
following: All reasons the plaintiff no longer works for Envoy.
All facts supporting each reason..... The plaintiff voluntarily
resigned to take a job elsewhere..... Is that a witness swearing
falsely to a material fact? Why is this a good answer for the
defendant? If you don't quit your job, you don’'t have a
retaliatory discharge claim. (R. 640).

Envoy was left without any true recourse; having been prohibited by the
trial court from presenting any evidence to explain the mistake, and the
origin of the incorrect response and forged signature. (R. 295-316).
Creagh presented extremely limited evidence of damages at trial.
She did not claim any lost wages. (R. 709). She testified that despite
having to explain why she was terminated to future employers, no
subsequent employer failed to offer her employment as a result. (R. 202-
203). She called no other witnesses to testify as to her mental anguish.
Creagh herself testified only that her “feelings were hurt”; she “didn’'t eat
for a couple of days;” didn't want to do much in a mild depressive state;
and felt like a burden to her boyfriend. (R. 199). However, she then
started applying for jobs and was excited to obtain a job as a bank teller

with Hancock Whitney Bank. (R. 200-202).
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STATEMENT OF THE STANDARD OF REVIEW

A trial court’s ruling on a judgment as a matter of law (“JML”) is
reviewed de novo. Hrynkiw v. Trammell, 96 So. 3d 794, 797 (Ala. 2012).
When faced with a motion under Rule 50, the Court is obliged to enter
judgment as a matter of law when the facts, viewed in the light most
favorable to the non-moving party, cannot, and should not, warrant a jury
determination. Alabama Power Co. v. Aldridge, 854 So. 2d 554, 560-61
(Ala. 2002); accord Jim Walter Homes v. Nicholas, 843 So. 2d 133, 135
(Ala. 2002). A jury determination is warranted only where the party who
bears the burden of proof has produced substantial evidence creating a
dispute regarding a fact that is material under the governing law. Carter
v. Henderson, 598 So. 2d 1350 (Ala. 1992). “[S]ubstantial evidence is
evidence of such weight and quality that fair-minded persons in the
exercise of impartial judgment can reasonably infer the existence of the
fact sought to be proved.” West v. Founders Life Assur. Co. of Fla., 547 So.
2d 870, 871 (Ala. 1989).

Where a motion for a new trial has been denied by the trial court, a
jury verdict will be reversed if it is “plainly and palpably wrong.” GE

Capital Aviation Services, Inc. v. Pemco World Air Services, Inc., 92 So.
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3d 749, 758 (Ala. 2012). A compensatory award for mental anguish based
only on the plaintiff's subjective testimony is due to be reviewed under a
strict scrutiny standard. Kmart Corp. v. Kyles, 723 So. 2d 572, 578 (Ala.
1998). A review of a jury’s punitive damage award is not entitled to any
deference and the court’s review must be de novo. Ala. Code 8§ 6-11-23(a);
Horton Homes, Inc. v. Brooks, 832 So. 2d 44, 57 (Ala. 2001).

SUMMARY OF THE ARGUMENT

Creagh’s claim against Envoy should never have reached the jury,
as she failed to elicit sufficient evidence to meet the statutory
requirements of her claim. Specifically, she failed to offer substantial
evidence that her filing of a workers compensation suit was the “sole”
reason for her termination. She offered no evidence that Envoy’s decision-
maker (Jonathan Wilson) had any animus. He undisputedly made that
decision based solely on his belief that Creagh had falsified a medical
document. Creagh did offer evidence that a local supervisor (who she
accused of being a bad boss) disliked her. But “bad boss” evidence cannot
substitute for proof that Envoy’s decision was solely based on Creagh's

workers compensation claim, and not the falsified medical document.
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When Envoy offered a legitimate non-discriminatory reason for the
termination, that should have shifted the burden to Creagh to prove that
such reason was entirely pretextual. But Creagh offered no admissible
evidence of any pretext, much less sufficient evidence to carry her burden
under the “clear and convincing” standard for punitive damages.
Creagh’s only “evidence” of pretext was in fact an incorrect discovery
response, submitted by Envoy's former counsel without Envoy’s
knowledge or consent, which should never have come into evidence.

The court clearly erred in admitting evidence of a discovery dispute.
Everyone knows discovery disputes are not supposed to be admissible in
a jury trial, and this case shows why. When the evidence does not tend to
prove a material element of either side’s claim or defense it should be
inadmissible. On the other hand, sanctions is a well-known remedy for
discovery misconduct. In this case, the trial court imposed a significant
sanction on Envoy for the misconduct of its original defense counsel who
served a forged discovery response. It ordered Envoy to pay over $100,000
directly to the plaintiff's attorneys in compensation for the time they
spent dealing with the forged interrogatory answer. Envoy believes that

sanction was unjustified since a special master found it was not to blame.
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Nevertheless, Envoy has not appealed that sanctions ruling, as the
trial court was at least acting within its discretion. It was an abuse of
discretion, however, for the trial court to let plaintiff's counsel introduce
exhibits and examine witnesses about their forged discovery responses
and argue that the response was evidence of pretext. This put Envoy in
an untenable position where it could not offer a defense without
implicating its own defense counsel and a key witness, going down a
rabbit hole on an issue that had no material bearing on the case.

The plaintiffs damage award was also unsupported by the
evidence. Even if Envoy was liable, the verdict was excessive given that
Creagh offered little evidence of any mental anguish. Her only testimony
was that she was upset. Such evidence does not justify a $250,000 mental
anguish award. Nor did Creagh meet the “clear and convincing evidence”
standard to warrant punishing Envoy. Creagh failed to show that Envoy
“consciously and deliberately” subjected her to oppression, fraud,
wantonness, or malice. There is no evidentiary basis to support $425,000

In punitive damages.
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ARGUMENT

1. Creagh failed to prove that her termination was caused
solely because she filed a workers compensation claim.

Creagh sued Envoy under Alabama Code § 25-5-11.1 which affords
a remedy to any employee terminated “solely because [she] instituted or
maintained any action against the employer to recover workers’
compensation benefits . . .” A plaintiff must prove: (1) an employment
relationship; (2) an on-the-job injury; (3) knowledge on the part of the
employer of the on-the-job injury; and (4) subsequent termination of
employment based solely upon the employee’s on-the-job injury and the
filing of a workers’ compensation claim. Ala. Power Co. v. Aldridge, 854
So. 2d 554, 563 (Ala. 2002). Creagh did not satisfy the fourth Aldridge
factor, which is the causation requirement — that she prove her
termination was “solely” for filing a worker’'s compensation claim.
(Creagh submitted a falsified medical document changing her work
restrictions).

Alabama is an at-will employment state where an employee may be
terminated “for a good reason, a wrong reason, or no reason at all.”
Culbreth v. Woodham Plumbing Co., Inc., 599 So. 2d 1120, 1121 (Ala.

1992). Ala. Code 8§ 25-5-11.1 provides a narrow exception to the general
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rule, and this Court has said it will not assume that a termination is
retaliatory without additional evidence showing a direct causal
connection. Id. citing Twilley v. Daubert Coated Products, Inc., 536 So. 2d
1364 (Ala. 1988); see also, Register v. Outdoor Aluminum, Inc., 338 So. 3d
741, 746 (Ala. 2021).

Temporal proximity is not enough by itself. Coca-Cola Bottling Co.
Consol. v. Hollander, 885 So. 2d 125, 131 (2003) (per curiam). Rather,
“[c]lose temporal proximity between the claim and the termination must
be so coincidental as to raise an inference that the claim caused the
termination.” Id. Under these facts, the proximity of the termination to
the injury holds no weight at all “as the alleged dishonesty [falsification
of a work restriction medical form] occurred in conjunction with the
claims process itself.” Id. at 131 (finding no inference can be drawn from
timing of termination when employee commits dishonest act in
conjunction with claims process itself).

The following other factors may also be considered as
“circumstantial evidence” for establishing causation: “(1) knowledge of
the compensation claim by those making the decision on termination, (2)

expression of a negative attitude toward the employee’s condition, (3)
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failure to adhere to established company policy, (4) discriminatory
treatment in comparison to similarly situated employees, (5) sudden
changes in an employee’s work performance evaluations following a
worker’'s compensation claim, and (6) evidence that the stated reason for
discharge was false.” Aldridge, 854 So. 2d at 564-65; see also, 1 Ala.
Pattern Jury Instr. Civ. 22.00 (4th ed.). However, “if there is
uncontradicted evidence of an independently sufficient basis for the
discharge then the defendant is entitled to judgment as a matter of law.”
Aldridge, 854 So. 2d at 568.

The following material facts were undisputed and should have
entitled Envoy to a judgment in its favor as a matter of law:

Atkinson reported that Creagh submitted a medical note from
her physician dated November 30, 2018 listing certain work
restrictions, which included handwritten “X’s” not consistent
with prior notes. (R. 752-53; Def. Exs. 5, 11).

Atkinson then transmitted the altered doctor’'s note to Envoy's
Workers’ Compensation claim analyst, Valerine Conerly. (R.
753; Def. Ex. 11).

Valerine Conerly sought and obtained a copy of the note directly
from Creagh's doctor via Sedgwick Claims Management
Services. (Def. Ex. 10).

The note Conerly received from Atkinson did not match the
version she received directly from Creagh’'s doctor. It had an

extra handwritten “x” mark (indicating an additional work
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restriction) that was not on the copy from the doctor’s office. (Def.
Ex. 10, 11).

Conerly reported this to HR Business Partners David Barrera
and Jonathan Wilson, and HR Director Bridgette Warren-
Murrell on December 12, 2018. (Def. Ex. 12E).

Warren-Murrell responded, “In the past, we usually separate for
falsifying documents as it violates our guiding principles.” (Def.
Ex. 12F).

Barrera advised Atkinson to engage Creagh in conversation
about the discrepant forms. (Def. Ex. 12G).

Atkinson reported that Creagh claimed the additional
handwritten “x” was on the form she received from the doctor’s
office. (Def. Ex. 12N).

Wilson concluded that Creagh did not provide an adequate
explanation for the differences in the two forms, and thus
directed that she be terminated based upon his good-faith
conclusion that she altered the subject medical document after
leaving the doctor’s office and before giving it to Envoy. (Def. Ex.
120).

Creagh offered no evidence that Wilson (the decisionmaker) had

any animus toward her, so his role as decisionmaker (or even advisor or

recommender) negates sole causation. See Coca-Cola Bottling Co. Consol.

v. Hollander, 885 So. 2d 125, 131 (Ala. 2003)(per curiam)(finding plaintiff

failed to establish a prima facie case of retaliatory discharge where no

evidence existed that decision-makers had any reason to doubt that a

doctor note, indicating employee had requested the doctor’s office to

falsify a work-release slip was inaccurate). Wilson made his
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determination based on comparison of the altered medical note and the
note received from the physician’s office (provided by Conerly to him);
and Atkinson’'s emailed account of her conversation with Creagh.
Atkinson made no suggestions or recommendations to Wilson about what
action Envoy should take. (Def. Exs. 12E, 12F, 12 G, 12 N, 120). Nor did
she even initiate Wilson’s review of the medical note. (Def. Ex. 12E).
Wilson had no reason to doubt that Creagh altered the medical note
based on the documents presented.

There was no evidence that company procedures for a falsified
document were not followed. (Def. Ex.12F; R. 572-591). Nor was there
evidence that similarly situated employees had ever been treated
differently in the same situation. Creagh sought to offer evidence that
Atkinson had a negative attitude towards her workers compensation
injury based on her alleged failure to accommodate her light duty
assignment and certain disagreements about scheduling and approved

absences.8 See e.g., (R. 177; 187-189; PItf. Ex. 49). However, none of these

8 To the extent evidence was presented that the light duty
assignment offered to Creagh was difficult for Creagh to perform, Envoy
IS not under a duty to even offer light duty employment. Bleier v.
Wellington Sears Co., 757 So. 2d 1163, 1172 (Ala. 2000). Transitional
employment is created based on the work restrictions created by the
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would be relevant in any event as Creagh was not terminated for work
performance reasons or absenteeism.® See Hollander, 885 So. 2d at 131
(“the satisfactory evaluations of his job performance are irrelevant to his
claim because dishonesty, not poor job performance, was the basis

CCBCC relied upon for terminating Hollander’'s employment) (citing Ex

physician (R. 435; 438-440). Creagh was given many options to review
the work restrictions if she did not feel they were appropriate, and could
have declined the BOFE altogether. (R. 439-441). More importantly,
there is no causal link between Creagh’s complaints regarding her work
assignment, and Wilson’s review of the falsified medical note.

9 Plaintiff did admit two exhibits supposedly related to Creagh’s
“absenteeism.” However, neither had any relevance to Creagh's
termination. Plaintiff admitted a copy of an auto-generated internal
warning letter in Creagh's file related to absences, but it was never
finalized, or sent due to Creagh’s termination for falsification of a medical
document. (R. 567-570). Envoy’s system automatically creates warning
letter drafts based on a point system. Those drafts prompt the station
manager to review absences, confirm whether the points in the system
are accurate, and finalize the letter for transmittal if appropriate. (R.
569-570). Atkinson noted on the draft letter that “employee released
before letter given for false documents.”(PItf. Ex. 93).

Similarly, Plaintiff admitted (over objection) an email between two
American Airline employees who had no involvement in Creagh'’s
termination. The email dated a year after Creagh’s employment ended
was about retirement benefits, and referenced the wrong reason for
termination (attendance). The email was improperly admitted as it was
not relevant; not properly authenticated; and sent by employees of a
completely different entity (American Airlines) that had no involvement
with Creagh’'s termination. Plaintiff never called any witnesses to
explain or authenticate the email. (PItf. Ex. 109; R. 378- 383).
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parte Usrey, 777 So. 2d 66, 68 n. 1 (Ala. 2000) (evidence of employee’s 30—
day suspension for testing positive for drug use was irrelevant because
employer “did not rely on the drug suspension as providing a permissible
reason” for terminating employment). Wilson'’s decision was solely based
on the medical note. (Def. Ex. 120).

The undisputed facts established, at the very least, that Envoy had
“an independently sufficient basis for the discharge,” which should have
entitled it to a judgment as a matter of law. Aldridge, 854 So. 2d at 568.
That would be in line with other cases involving employee dishonesty.
Hollander, 885 So. 2d at 131 (Ala. 2003)(finding employer’s
determination that employee attempted to falsify a medical record was a
legitimate non-pretextual reason for termination); Alabama Power Co. v.
Aldridge, 854 So. 2d 554, 569-70 (Ala. 2002)(finding employer presented
undisputed evidence supporting one of its legitimate reasons for
discharge—that [employee] made misrepresentations regarding
absences and failed to present substantial evidence that [the employer]
discharged him *“solely because [he] has instituted or maintained any
action against the employer to recover workers’ compensation benefits,”

§ 25-5-11.1).
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Il. Creagh failed to prove that Envoy’s given reason for her
termination was entirely pretextual.

Even if Plaintiff had presented a prima facie case of retaliatory
discharge, Envoy offered a legitimate non-discriminatory reason for
Creagh’s termination (falsification of a medical note). See Coca-Cola
Bottling Co. Consol. v. Hollander, 885 So. 2d 125, 131 (Ala. 2003)(per
curiam); see also, Green v. MOBIS Alabama, LLC, 613 Fed. Appx. 788,
795 (11th Cir. 2015) (finding employer’s reasonable good faith belief that
medical document was falsified was a legitimate non-retaliatory reason
for discharge); Lee v. Safe-Dry Carpet & Upholstery, No. 20-14275, 2021
WL 3829028, at *3 (11th Cir. Aug. 27, 2021)(An employer’s “honest, good-
faith belief that an employee violated its policies is a legitimate reason
for termination even if the employer’s belief may have been mistaken or
wrong”) (emphasis added).

The burden then shifted to Creagh to prove that such reason was
“not true but a pretext for an otherwise impermissible termination.”
Foster v. N. Am. Bus Indus., Inc., 236 So. 3d 70, 76 (Ala. 2017). In
Aldridge, this Court explained:

An employer’'s stated basis for a discharge is sufficient as a

matter of law when the underlying facts surrounding the
stated basis for the discharge are undisputed and there is no
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substantial evidence indicating (a) that the stated basis has
been applied in a discriminatory manner to employees who
have filed workers’ compensation claims, (b) that the stated
basis conflicts with express company policy on grounds for
discharge, or (c) that the employer has disavowed the stated
reason or has otherwise acknowledged its pretextual status.

Aldridge, 854 So. 2d at 568.

Creagh presented no evidence of the first two factors. Thus, to fill
the gap in proof (retaliatory animus as sole causation) she introduced
Envoy’s original incorrect answer to Interrogatory 14 which the Special
Master found (and the court adopted) was “not [answered by] any Envoy
employee or representative.” (PItf. Ex. 155; C. 2151). For all of the
reasons explained herein, Interrogatory Response No. 14 was
inadmissible as both parties agreed Creagh was fired for dishonesty (and
the unsworn interrogatory answer was the result of a drafting error by
previous counsel). Creagh also offered various types of “bad boss”
evidence against her supervisor Atkinson, who was not the decision
maker, and argued that Envoy unfairly deprived her of due process. See
e.g., (R. 459; PItf. Ex. 132). None of these arguments or evidence were
permissible or relevant to the issue of pretext. They only created
confusion. As this Court has explained, the relevant inquiry turns on the

motivation for Envoy’'s termination of Creagh’'s employment, and
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whether it used the falsified medical record as a pretext. Hollander, 885
So. 2d at 132-33.

This case is strikingly similar to Coca-Cola Bottling Co. v.
Hollander, where the employer submitted evidence that it terminated the
plaintiff's employment after he asked a doctor to back-date a medical visit
so that it would be covered under worker’s compensation. 885 So. 2d 125.
As in this case, the employee disputed the accuracy of the medical note,
pointing out other factual discrepancies in the note, and various
Inconsistencies in the employer’s testimony. Id. at 131-132. However, this
Court disagreed that such inconsistencies supported pretext, holding:
“Even if [Plaintiff] could prove that several individuals purposefully
falsified records and that [plaintiff] did not ask Dr. Nichols to falsify a
work-release slip for him, that would not prove that [the employer] used
dishonesty as a reason for [plaintiff's] termination merely as pretext for
terminating him because he filed a worker’'s compensation claim.” Id. at
132. “It still would not change the fact that [the employer] thought that,
based on Dr. Nichols’s note indicating that [plaintiff] had asked him to

backdate a work-release slip, dishonesty was a legitimate basis for firing
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the [employee] and that an investigation would not have changed [the
employer’s decision].” Id. at 133.

The plaintiff in Hollander was particularly critical of the employer
for failing to do any further investigation regarding the medical note,
after he disputed requesting the doctor to backdate the record. Id. at 132.
But the Court rejected the plaintiff's argument noting: (1) additional
evidence would not have changed anything (as the doctor’s office later
confirmed), and (2) the lack of investigation was not evidence of pretext
where plaintiff had not presented evidence that the employer “had acted
in a discriminatory matter and had made it a practice not to investigate
allegations of dishonesty against employees who had filed worker’s
compensation claims.” Id. at 132,

Creagh, like the plaintiff in Hollander, failed to present substantial
evidence that Envoy’s reason for dismissal was pretext. Envoy, upon
receipt of a potentially altered medical note, made a further investigation
— reaching out to the doctor’s office (through Sedgwick) to get a copy of
the original note. (Def. Exs. 10, 12E). Envoy did not have a duty to
investigate Creagh’s conduct with court-like thoroughness:

“[IJn carrying out its business and in making business
decisions (including personnel decisions), the employer can
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lawfully act on a level of certainty that might not be enough

in a court of law. In the workaday world, not every personnel

decision involving a false statement . . . has to be treated as

something like a trial for perjury.”
E.E.O.C. v. Total Sys. Servs, Inc., 221 F.3d. 1171, 1176 (11th Cir. 2000).
It is important to also note that, Creagh presented no evidence (much
less substantial evidence) that she brought this issue to anyone’s
attention or that Wilson had any reason to doubt the altered note. Thus,
his decision remains a legitimate non-pretextual basis for her
termination.

Creagh has also not presented any evidence of discriminatory
practices by Envoy toward similarly situated employees. As the
Hollander court correctly pointed out, whether a medical note was
purposefully falsified is a question for the jury; however, the plaintiff is
still under a duty to show that the records indicated pretext on the part
of [the Employer].” 885 So. 2d at 132, n.5. Creagh failed to carry this

burden, and the trial court erred in failing to grant Envoy’s motion for

judgment as a matter of law.
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I1l1. The Court’s evidentiary admission of a pretrial discovery
dispute was highly prejudicial and against the rules of
evidence.

Creagh did not resign. She was terminated—a fact that was never
in dispute. But Envoy’s prior counsel on December 30, 2019, served an
unsigned response to Interrogatory 14 stating that Creagh voluntarily
resigned. (C. 1465; PItf. Ex. 155). Four months later, on April 29, 2020,
the same counsel served a verification page with an attesting signature
purporting to be Valerine Conerly. (C. 1467). Envoy then hired new
counsel who later served an amended response correctly stating that
Creagh was terminated. (C. 1475; Def. Ex. 22). While preparing a
corporate witness for deposition, Envoy’s new counsel also discovered
that the attesting signature on the April 29 signature page did not belong
to Conerly, as was later confirmed in her deposition. (C. 1773; C. 1186-
1187 (42:19-21)).

This became the subject of a motion for sanctions, culminating in a
two-day evidentiary hearing before Special Master Michael Upchurch,
who issued findings of fact that the original verification was a forgery
through no fault of Envoy. (C. 1462-1486). The Special Master, though,

recommended that Envoy pay all the Special Master costs and Creagh'’s
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reasonable attorney’s fees. He concluded that “the issue of the forgery is
not appropriate for the trial on the merits, particularly since the
undersigned has reached the conclusion based on substantial evidence
that whoever forged the signature of Valerine Conerly was not an Envoy
employee.” (C. 1484). He added, “[t]he prejudicial affect to Envoy from
allowing this evidence far outweighs the probative value.” (1d.).10

The trial court erroneously allowed Creagh to introduce this
evidence to the jury, including the incorrect response and the forged
verification signature. (R. 295-316; C. 1044-1058). Creagh’s counsel also
was allowed to cite the forged response in arguing, throughout trial, that
Envoy gave different sworn answers about how Creagh’'s employment
ended. See e.g. (R. 27, 128, 640; Supp. R. 779). The court then

compounded that error by blocking Envoy from offering any evidence of

10 Though the Special Master found that Envoy had nothing to do
with the forged Conerly signature, the Special Master recommended that
Plaintiff be allowed to offer the signed discovery response, so long as
Envoy could explain that the answer was a mistake made by its former
counsel. (C. 1483). The trial court adopted the factual findings in the
Special Master’s proposed order, but not the recommendations as to
admissibility of Interrogatory Response No. 14. (C. 2151). For the reasons
explained, in Section 111 the response to Interrogatory No. 14 should not
have been admissible at all for any purpose at trial.
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how the incorrect response came about; how the verification page came
to be forged; and how Envoy had no responsibility. (R. 295-316). When
Creagh’s counsel made a knowingly false and highly prejudicial
statement to the jury that the forged signature was Conerly’s under-oath
attestation of a false answer, Envoy immediately moved for a mistrial
which the court erred in denying. (R. 641-644).11 The history behind that
interrogatory answer and its later correction is a classic example of why
pretrial disputes are generally inadmissible, as irrelevant, serving only
to confuse and prejudice the jury. As an acknowledged mistake and a
known forgery, it did not even cross the Rule 104 reliability threshold.
Ala. R. Evid. 104. The response constituted inadmissible hearsay as it
was not properly verified, containing a forgery. Ala. R. Evid. 801, 102.
Additionally, it had no “tendency to make the existence of any fact that
Is of consequence to the determination of the action more probable or less

probable than it would be without the evidence.” Ala. R. Evid. 401. Envoy

11 A trial court’s denial of a motion for mistrial based on a party’s
Improper statement must be reversed if “it affirmatively appears from
the entire record that the statements involved were probably prejudicial
to the complaining party, either as to the result or the amount of damages
assessed.” Georgia Cas. and Sur. Co. v. White, 582 So. 2d 487, 495 (Ala.
1991).
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never changed its story about the reasons for Creagh’'s termination,
rather its former counsel misrepresented the reason due to an admitted
error.

The admission of Interrogatory Response No. 14 was disastrously
prejudicial to Envoy, outweighing any possible relevance. Ala. R. Evid.
403. The jury was expressly charged that it could consider whether or not
Envoy “disavowed” its stated reason for termination, as evidence of
pretext. (R. 708). Envoy was prohibited from explaining the attorney’s
mistake and subsequent forgery. As already described supra, the other
two pretext factors (Envoy’s general practice towards similarly situated
employees and whether Envoy followed its termination policies) were
never at issue. Thus, the trial court’s evidentiary ruling on Interrogatory
No. 14 played a crucial role in the outcome.

The standard of review on appeal of an evidentiary ruling is
whether it appears to the appellate court “that the error complained of
has probably injuriously affected substantial rights of the parties.” Ala.
R. App. P. 45. That standard has been met in this case, as Envoy was
deprived of any ability to defend itself or explain an interrogatory

response that was solely the fault of Envoy's previous counsel and
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contained a classic forgery. The jury instead was allowed to believe
otherwise and conflate Envoy’s counsel’s mistake with evidence of
pretext.

The Court also erred in letting Creagh’s counsel, via the De La Paz
deposition, read direct quotations from certain post-termination
employee complaints against Creagh’s former supervisor (Atkinson) even
after granting Envoy’s motions to exclude those complaints. Moreover,
the complaints were lodged in 2022, years after the 2019 events by
employees who were hired after her termination. (PItf. Ex. 132; R. 320-
336; 697; 807; C. 952-1018). Such evidence was inadmissible under Ala.
R. Evid. 404, among other grounds, but it was offered by Creagh as proof
of Atkinson’'s bad character and her alleged malicious motive toward
Creagh. Envoy’'s hands were tied in rebutting such evidence without
essentially litigating each complaint - which already had been excluded
as unduly prejudicial. (R. 320-336).

Finally, the Court erroneously allowed Creagh's counsel to
repeatedly question Envoy's witnesses about whether Creagh was
deprived of her constitutional right to “due process” prior to her

termination. (R. 459; 474-475). Such questions carried the very
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misleading implication that Envoy owed an additional duty to Creagh.
But few propositions are better established than the at-will rule, that
employees can be “terminated for any reason or, even, for no reason at
all.” Hoffman-La Roche, Inc. v. Campbell, 512 So. 2d 725, 727 (Ala. 1987).

Contrary to Creagh’'s attorney’'s repeated misleading questions, “a
private employer . . . [i]s not bound by the due process clause of the Fifth
Amendment.” Hines v. Cenla Cmty. Action Comm., Inc., 474 F.2d 1052,
1058 (5th Cir. 1973).

IV. The compensatory damages award was excessive given the
limited nature and duration of plaintiff's mental anguish.

The plaintiff’'s only claim for compensatory damages was for mental
anguish; but as previously summarized, her proof consisted only of her
own testimony. That testimony was that her “feelings were hurt” and she
“didn't eat for a couple of days.” (R. 198-99)(emphasis added). She
testified that her termination did not cause any prospective employer to
decline offering her a new job. (R. 200-203). She was hired as a bank teller
for a prominent bank. She plainly was not out of work long enough to
warrant making a “lost wages” claim. And she elected to not offer any

proof of the duration of her alleged mental anguish.
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Under Alabama law, a plaintiff claiming damages for mental
anguish has the burden of establishing both the existence and amount of
those damages. See SouthTrust Bank v. Donely, 925 So. 2d 934, 943 (Ala.
2005). And a jury’s award of compensatory damages, especially mental
anguish, is subject to judicial review for excessiveness. See generally,
Hammond v. City of Gadsden, 493 So. 2d 1374 (Ala. 1986); K-Mart Corp.
v. Kyles, 723 So. 2d 572 (Ala. 1998). “The amount of such [an] award is
left to the sound discretion of the jury, subject only to correction by the
court for clear abuse or passionate exercise of that discretion.” Alabama
Power Co. v. Mosley, 294 Ala. 394, 401, 318 So. 2d 260, 266 (1975). If the
verdict is deemed excessive, the court is authorized under Ala. R. Civ. P.
Rule 59(f) and Ala. Code § 12-13-11(a)(4) to order a remittitur of the
amount, subject to the plaintiff's acceptance instead of a new trial.

In reviewing a compensatory award, the court’s focus must be on
what amount of damages is supported by the evidence, i.e., “what amount
a jury, in its discretion, may award, viewing the evidence from the
plaintiff's perspective.” Pitt v. Century Il, Inc., 631 So. 2d 235, 239 (Ala.
1993). As in every personal injury case, the court’s primary focus is upon

the plaintiff and what amount of damages is necessary to make her
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whole, and not more. See AutoZone, Inc. v. Leonard, 812 So. 2d 1179, 1183
(Ala. 2001)(jury verdict for $200,000 for mental anguish cut to $75,000
for inadequate evidence). In reviewing a claim for mental anguish, the
court scrutinizes the “nature, severity, and duration” of the plaintiff's
evidence. Southern Pine Elec. Co-op v. Burch, 878 So. 2d 1120, 1127 (Ala.
2003); Delchamps Inc. v. Bryant, 738 So. 2d 824, 837 (Ala. 1999).

Because of the subjective nature of mental anguish, Alabama
Imposes a duty on the trial court to scrutinize whether such an award is
consistent with the evidence and not a product of undue emotion or
mistaken view of the merits. See Hammond v. City of Gadsden, 493 So.
2d 1374, 1379 (Ala. 1986). If the court conducts a meaningful review and
“reflect[s] in the record the reasons” for its action, such decision will be
accorded a “large measure of discretion” by the appellate courts. Id. See
also, Fields, v. Parker, 361 So. 2d 356, 357 (Ala. 1978). The trial court did
not issue such an order here.

The landmark case of Hammond v. City of Gadsden, 493 So. 2d 1374
(Ala. 1986), was a compensatory damages case in which the court
announced a more robust procedure for post-verdict review of

compensatory awards for mental anguish. It recognized that, over the
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last century, the Court has expanded the number of instances in which a
plaintiff can claim non-economic damages. To keep pace with that change
it also recognized a need for more intelligible standards for such awards.
That need was uppermost in the Court’s mind when in Hammond it said,
“Further deliberation has convinced us that the responsibility to adopt
standards lies with this Court.” 493 So. 2d at 1378. But such standards
have been slow to develop.12

One of the most fundamental guarantees of Due Process is its
safeguard against a standardless (i.e., arbitrary) jury verdict, and

judicial review of the amount does not offend Seventh Amendment

12 Respected judges and scholars of the last 40 years have stressed
Alabama’s need to define guidelines for the relatively new damages
element of “mental anguish” especially in non-physical injury tort cases.
See, e.g., Davison v. Mobile Infirmary, 518 So. 2d 675, 679-683 (Ala. 1986)
(Maddox and Houston, JJ, dissenting). See also Madeline Haikala,
“Damages for Mental Anguish under Alabama Law — A Brain Teaser,”
2002 ADLA Journal 7 (2002)(describing Alabama law on non-economic
damages as “an almost unparalleled state of confusion” — a copy of this
article is attached as Appendix A (because it is not available from digital
libraries); Scott & Threadcraft, “A Practitioner’s Guide to Recovery of
Mental Anguish/Emotional Distress Damages in Alabama,” 38 Cum. L.
Rev. 507 (2012)(“Despite years of evolution, Alabama case law regarding
recovery of mental anguish damages remains an enigma.”) Meanwhile,
jury awards for non-economic damages are climbing at rates outpacing
the cost of living, a trend termed ‘social inflation.’
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notions of the right to jury trial.’3 But many Alabama cases freely
acknowledge the absence of any guidelines for assessing non-economic
damages. Thus, the jury was sent off on a virtually impossible task, to
reach a unanimous decision on the amount of a subjective damages
element, devoid of any objective guidelines, with virtually no concrete
evidence. Its task was made more difficult by the presence of a claim for
punitive damages.

On appellate review, the only existing tool to guide the
excessiveness review is previous Alabama cases in which the Court has
defined certain parameters. A survey of decisions reveals Alabama
essentially focuses upon (1) the nature, severity, and duration of the
alleged mental anguish, and (2) a rational relationship to the amount

awarded. See generally, Orkin Exterminating Co., Inc. v Jeter, 832 So. 2d

13- A money judgment can violate the Due Process Clause of
Amendments V and X1V to the United States Constitution and Article I,
Section 6 of the Alabama Constitution to the extent it consists of an
arbitrary and capricious amount. See generally, State Farm Mut. Auto.
Ins. Co. v. Campbell, 538 U.S. 408 (2003). See also, Gasperini v. Center
for Humanities, 518 U.S. 415, 435 (1996)(in a compensatory damages
case, “appellate review for [a jury’s] abuse of discretion is reconcilable
with the Seventh Amendment as a control necessary and proper to the
fair administration of justice.”)
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25 (Ala. 2001); K-Mart Corp. v. Kyles, 723 So. 2d 572 (Ala. 1998);
Consolidated Freightways Inc. v. Pacheco-Rivera, 524 So. 2d 346 (Ala.
1988); Coca-Cola Bottling Co. v. Parker, 451 So. 2d 786 (Ala. 1984).

An example is AutoZone, Inc. v. Leonard, 812 So. 2d 1179 (Ala.
2001), a similar wrongful termination case, in which the plaintiff's
evidence of mental anguish related mostly to the collapse of his marriage.
He said financial losses and his inability to contribute to the home
increased marital stress, causing his wife and daughters to leave him. Id.
at 1184. The trial court remitted a $200,000 compensatory award (with
$3,000 lost wages) to $75,000, which was affirmed.

In Delchamps, Inc. v. Bryant, a malicious prosecution case, the
plaintiff's testimony consisted of statements that dealing with the arrest
and prosecution was “hard” and he was “put through humiliation.” 736
So. 2d 824, 837 (Ala. 1999). Despite evidence of his arrest, incarceration,
and worry about probation, the Court found this “scant direct testimony
about mental anguish” insufficient to support a $400,000 compensatory
award, which it remitted to $100,000. Id. at 837-38.

In Alabama Power Co. v. Murray, a husband’s testimony that he

was “all shook up” and that losing everything in a house fire “was hard”
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was deemed insufficient to support a $132,000 mental anguish award,
which was remitted by half. 751 So. 2d 494, 500 (Ala. 1999). And, in
Kmart Corp. v. Kyles, a malicious prosecution case, the plaintiff was
arrested, went to jail, and incurred nearly $4,000 in attorney fees. 723
So.2d572,577-78 (Ala. 1998). Due to limited evidence of mental anguish,
the court found the jury abused its discretion in awarding $100,000 which
it remitted to $15,000. Id. at 579.

In the present case, the plaintiff relies heavily upon Merchants
FoodService v. Rice, 286 So. 3d 681 (Ala. 2019), a wrongful termination
suit in which this Court affirmed a $315,000 compensatory award. But
Rice is distinguishable and practically useless here; the court found the
jury’s mental anguish award to be essentially unreviewable because the
plaintiff also claimed lost future wages and the jury returned a general
verdict. Id. at 700-705. Here mental anguish is the only claim. Envoy
recognizes that a job loss can be frustrating; but much more should be
required to equal a compensable common law tort injury. And the court
might reevaluate its dicta in Rice that “simple common sense dictates
that a person who is wrongfully terminated from a job will suffer mental

anguish.” 286 So. 2d at 705. That seems too broad a statement, as “[t]he
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Inquiry is not whether traumatic events have occurred, but whether the
plaintiff has actually suffered as a result of those events,” of which she
has the burden of proof. See George H. Lanier Mem. Hosp. v Andrews, 901
So. 2d 714, 726 (Ala. 2004).

Rice also highlights an incongruity between injury and non-injury
cases when it comes to Alabama’s standard for collecting mental anguish
damages. This Court has adopted the Black’s Law Dictionary meaning of
mental anguish “when connected with a physical injury” as “both the
resultant mental sensation of pain and also the accompanying feelings of
distress, fright, and anxiety.” It “implies a relatively high degree of mental
pain and distress; it iIs more than mere disappointment, anger, worry,
resentment, or embarrassment.” Walmart Stores v. Thompson, 726 So. 2d
651, 655 (Ala. 1998)(emphasis added). One would expect non-injury cases
to require a higher standard, not lower, given their total subjectivity and
difficulty of proof; but it is just the opposite. In injury cases the Court
says a plaintiff cannot recover for disappointment; whereas in non-
physical cases they can. See, e.g., Horton Homes Inc. v. Brooks, 832 So.
2d 44, 53 (Ala. 2001). That is the “brain teaser” Judge Haikala brought

to light. See FN 12, supra.
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To be compensable in tort law, mental anguish should require
concrete evidence of mental suffering of such gravity and duration as to
remove it from the realm of conjecture or assumption and elevate it to
the level of a bodily injury. See George H. Lanier, 901 So. 2d at 726. Such
damages can never be assumed, as in strict liability; they must be proven
by the plaintiff, both as to the existence and amount. SouthTrust Bank,
925 So. 2d at 934. “When a plaintiff's testimony amounts to little more
than the obvious notion that dealing with the traumatic event was hard
or humiliating, we have consistently remitted damages.” George H.
Lanier, 901 So. 2d at 726. (emphasis added).

In the present case, given the limited evidence of the extremely
short duration of Creagh’'s mental anguish — perhaps two days — the
compensatory award should be reviewed with stricter scrutiny. Kmart
Corp. v. Kyles, 723 So. 2d 572, 578 (Ala. 1998) (“We give stricter scrutiny
to an award of mental anguish where the victim has offered little or no
direct evidence concerning the degree of suffering he or she has
experienced.”). In deciding if a verdict is legally excessive it is not
necessary to identify a specific wrongful influence or failure of duty on

the jury’s part; the court can simply compare the verdict to the evidence.
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Daniels v. East Alabama Paving Inc., 740 So. 2d 1033, 1050 (Ala. 1999).
It is “[t]he verdict itself, in the light of the facts clearly disclosed by the
evidence, [which] usually furnishes the determining data.” Id. (emphasis
added.) This echoes the holding in Coca Cola Bottling Co. v. Parker, 451
So. 2d 786 (Ala. 1984)(imposing 50 percent remittitur), that “[w]hile we
are reluctant to do so, we find the amount allowed by the verdict so
excessive as to plainly indicate it was produced by mistake, inadvertence,
or failure to comprehend and appreciate the issues.” Id. at 788-789.
(emphasis added.) To summarize, the court can infer from the size of the
verdict that it resulted from some improper influence, given the limited
evidence.

Once the court makes a baseline determination that the jury verdict
IS excessive, it can then focus on what amount is reasonable. East
Alabama Paving, 740 So. 2d at 1044. On that question, it is entirely
appropriate to consider how the Court has previously assessed non-
economic damages in comparable cases. Comparable case guidance is a
useful tool in identifying the outer parameters of a compensatory award

for non-economic damages. See Bavli, “The Logic of Comparable-Case
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Guidance in the Determination of Awards for Pain and Suffering,” 85
Univ. Cin. L. Rev. 1 (2017).

Comparable case guidance, as explained by Professor Bavli, can be
useful in assessing both the need for a remittitur and the appropriate
amount. On this point, there are conflicting Alabama cases. One recent
case states the court must ignore any consideration of comparable cases
until after it first decides a verdict is flawed. See e.g., Campbell v.
Kennedy, 275 So. 3d 507, 518 (Ala. 2018). But there are many more older
cases, never overturned, which say a court can and should consult prior
decisions in determining whether a verdict is excessive. See for example
Alabama Power Co. v. Smith, citing 100 years of precedent that “if the
amount of a verdict is much above or greatly below the average, it is fair
to infer, in the absence of extraordinary features, that some improper
motive has led the jury astray.” 142 So. 2d 228, 245 (Ala. 1962).
Consistency does not mean the same amount in each case; “a benchmark
IS not set in stone.” Orkin Exterminating Co. v. Jeter, 832 So. 2d 25, 43
(Ala. 2001) (remitting $800,000 award to $300,000 for 9 months of non-
economic damages). Comparative case guidance still leaves room to

address the uniqueness of each case.
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Here the plaintiff's limited evidence of mental anguish does not
support the need for a $250,000 verdict, especially in light of the Court’s
prior decisions consistently reducing such awards. Even a substantial
reduction will still leave the plaintiff adequately compensated for, at
most, several days of frustration.

V. The evidence did not support a punitive damages award.

The punitive damages claim should not have been submitted to the
jury because Creagh failed to prove by “clear and convincing” evidence
that her workers compensation claim was the sole reason for her
termination and that Envoy “consciously or deliberately engaged in
oppression, fraud, wantonness, or malice with regard to plaintiff.” Ala.
Code § 6-11-20(a). Creagh was erroneously allowed to introduce to the
jury a forged discovery response, which she offered as evidence against
Envoy, although per the Special Master, Envoy was not responsible. But
such evidence, at best, only proved negligence by Envoy’s prior counsel
and not that Envoy lacked a valid business reason for terminating
Creagh's employment. Nor could it be considered as proof that Envoy
possessed any of the egregious elements listed in Ala. Code § 6-11-20,

which is a predicate to punitive damages. The Court thus erred in failing
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to grant Envoy’s motion for a partial judgment as a matter of law, at least
as to punitive damages.

In the alternative, a remittitur is necessary if a punitive damages
award is found to be excessive under the standards set forth in BMW of
North America v. Gore, 517 U.S. 559 (1996), Hammond v. City of
Gadsden, 493 So. 2d 1374 (Ala. 1986), Green Oil Co. v. Hornsby, 539 So.
2d 218 (Ala. 1989), and their progeny. This Court must first determine if
the evidence was sufficient to show that any award of punitive damages
was necessary and, if so, in the full amount of $425,000. The question
here is not, what amount is the maximum that can be justified, but what
Is the least amount necessary to achieve the goal of punishment in a civil
case. See Wilson v. Dukona, 547 So. 2d 70, 72-73 (Ala. 1989). To that end,
the jury’s verdict is not entitled to any deference and the court’s review
must be de novo. Ala. Code. § 6-11-23(a); Horton Homes, Inc v. Brooks,
832 So. 2d 44, 57 (Ala. 2001).

There was no evidence of any physical or financial injury, only
Creagh’s uncorroborated claim of mental anguish on which the
compensatory award of $250,000 was insupportably high. It thereby

eliminated the necessity for any additional punitive damages, as it
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already was so high as to achieve a punitive effect. Wilson v. Dukona, 547
So. 2d at 72-73. Punitive damages may not be appropriate at all where
mental anguish is already addressed in the compensatory award.
Campbell, 538 U.S. at 426.

None of the Hammond/Green Oil factors suggest that any punitive
damages award is necessary. There is no comparable criminal penalty
except at most a misdemeanor fine for preventing someone from earning
a livelihood. See Ala. Code § 13A-11-123. Thus, none of the “similar civil
and criminal sanctions” suggest that any punitive award is appropriate.
See, e.g., Continental Eagle Corp. v. Mokrzycki, 611 So. 2d 313 (Ala. 1992)
(upholding $100,000 where defendant was shown to have similarly
terminated five other employees); Montgomery Coca-Cola Bottling Co.,
Ltd. v. Golson, 725 So. 2d 996 (Ala. Civ. App. 1998) (upholding $200,000
where defendant had a pattern of harassing, coercing, intimidating, and
ultimately discharging employees after filing workers’ compensation
claims).

There also was no evidence that Envoy profited from its conduct.
On the contrary, it is more costly to hire and train a new employee than

to keep an old one. Nor is Creagh’s cost of litigation a factor to consider
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where the amount of the compensatory award is sufficient to compensate
her for any costs of litigation. See Foremost Ins. Co. v. Parham, 693 So.
2d 409, 434 (Ala. 1997).

The remaining BMW/Hammond/Green Oil factors are either
neutral or compel a finding that the compensatory award is sufficient to
fulfill any need to punish Envoy for its conduct in this case.

CONCLUSION

Envoy was entitled to a judgment in its favor as a matter of law on
ground that plaintiff Creagh failed to prove each of the statutory
elements of a claim for wrongful termination. She instead tried to
substitute inadmissible evidence of a discovery dispute (a forged set of
responses that both sides knew were incorrect) which cann