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U.S. DISTRICT COURT
N.D. OF ALABAMA

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ALABAMA

WESTERN DIVISION
KAI SPEARS, ]
Plaintiff, }
\A } Case No. 7:23-cv-00692-ACA
THE NEW YORK TIMES }
COMPANY, ]
Defendant. }

ON CERTIFICATION TO THE SUPREME COURT OF ALABAMA

Honorable Justices:

On March 15, 2023, The New York Times Company published an article on
its website relating to the tragic death of Jamea Harris, a young mother shot and
killed two months earlier in Tuscaloosa, Alabama. Ms. Harris’s death became a
matter of national interest after UA men’s basketball player Darius Miles was
arrested for Ms. Harris’ murder. Two other players on UA’s highly ranked basketball
were also at the scene of Ms. Harris’s shooting. One player, Brandon Miller,
remained under investigation during much of the basketball season for bringing the
gun that killed Ms. Harris to the scene of the shooting. Speculation of possible
criminal charges and intense public debate over UA’s decision not to suspend

Mr. Miller persisted throughout the basketball season. News reports citing police



Case 7:23-cv-00692-ACA  Document 105 Filed 05/22/25 Page 2 of 11

testimony of an unidentified passenger in Mr. Miller’s car provided additional
intrigue.

It was under this backdrop that The New York Times published an article on
its website the night before number one seed Alabama was set to play its first game
in the NCAA men’s basketball tournament. Under the headline “A Fourth Alabama
Player Was at a Deadly Shooting, in a Car Hit by Bullets,” New York Times reporter
Billy Witz unequivocally identified UA basketball player Kai Spears as the
previously unidentified passenger in Mr. Miller’s car. Toward the end of the article,
Mr. Witz attributed the information to a single source. As it turns out, the source was
wrong.

After repeated failed attempts to have The New York Times redact or correct
the article, Mr. Spears sued The New York Times for failing to use reasonable care
in publishing and disseminating untrue statements about his presence at a crime
scene and publicizing highly offensive false statements despite harboring serious
doubts as to the reliability of its source and/or the source’s information. This case is
currently pending before the United States District Court for the Northern District
of Alabama under civil action 7:23-cv-00692-ACA. A discovery dispute presently
exists among the parties regarding both the application and scope of the privilege
found in Ala. Code § 12-21-142 (““Alabama’s Shield Statute”). The issues presented

are matters of first impression.
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For the convenience of the Justices, this court presents the following facts as
alleged in the complaint along with a summary of the parties’ respective arguments
related to Alabama’s Shield Statute.

L. BACKGROUND FACTS

Jamea Harris was shot and killed during an exchange of gun fire in
Tuscaloosa, Alabama. (See doc. 28 § 16). The immediate investigation identified that
three players on the University of Alabama’s men’s basketball team were present at
the shooting. Those players are: Darius Miles, Brandon Miller, and Jaden Bradley.
(Id. 49 17-18, 80). Mr. Bradley drove the car in which Mr. Miles was a passenger;
Mr. Miller was the driver of the car located just behind Mr. Bradley and just in front
of the Jeep carrying Ms. Harris. Mr. Miller’s car was struck by a bullet in the gun
fight but neither he nor an unidentified passenger were injured. Mr. Miles and his
friend, Michael Davis, were quickly arrested and later charged with the capital
murder of Ms. Harris. An investigation revealed that Mr. Miller brought the gun that
killed Ms. Harris to Mr. Miles just before Ms. Harris was shot. (/d. 9 65).

Mr. Miles’s capital charge and the presence of other members of the basketball
team at a deadly exchange of gun fire quickly became national news. The University
directed members of its basketball team not to speak to the media about the incident.
(Id. 4 52). So, on the eve of the 2023 NCAA Tournament two months later, freshman

player Kai Spears did not answer The New York Times reporter Billy Witz when

3
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asked if he was the unidentified passenger in Mr. Miller’s car the night of the
shootout. (Doc. 28 949 40—41). Nor did Mr. Spears respond to Mr. Witz’s subsequent
request for a comment on his presence at the shootout. (/d. 49 41-42; doc. 78-1 at 3;
doc. 78-2 at 2).

Mr. Witz’s questions to Mr. Spears came after an anonymous source told
Mr. Witz that Mr. Spears was the unidentified passenger in Mr. Miller’s car.
(See doc. 28 4/ 4346, 51). After Mr. Spears refused to speak to Mr. Witz, Mr. Witz
contacted Mr. Spears’s father who unequivocally stated that his son was not the
unidentified passenger. (/d. at § 53). In response, Mr. Witz told Mr. Spears, Sr. that
The New York Times would publish the story unless Mr. Spears, Jr. agreed to an
interview. (Id. 9 54). Mr. Spears, Jr. refused, and Mr. Witz made good on his promise
later that evening.

The New York Times published Mr. Witz’s story on its website under the
headline “A Fourth Alabama Player Was at a Deadly Shooting, in a Car Hit by
Bullets.” (Doc. 28 99 43, 57; doc. 78-1 at 2). The article stated that the passenger in
Mr. Miller’s car was another Alabama basketball player and identified that player as
Mr. Spears. (Doc. 78-1 at 2). Neither the presence of a fourth Alabama player nor
that player’s identity had been reported before Mr. Witz’s online article. (/d.).
Mr. Witz’s article attributed this information to “a person familiar with the case” who

“spoke on condition of anonymity.” (/d. at 4). The parties in this litigation refer to

4
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that source as “Source A.” Prior to publication, another individual—referred to by
the parties as “Source B”—told Mr. Witz that “someone with Alabama was in the
car.” (Doc. 78-14 at 8).

The next day, The New York Times ran a virtually identical version of the
article in its newspaper. (Compare doc. 78-1 at 2—6, with doc. 78-2 at 2). Both the
website and newspaper articles reiterated previous reports of a detective’s testimony
during a pretrial hearing that Mr. Miles texted Mr. Miller to tell Mr. Miller that he
needed his gun on the night Ms. Harris was killed, that the gun was in the back seat
of Mr. Miller’s car, and that Mr. Miles asked Mr. Miller to come pick him up. (Doc.
78-1 at 3; doc. 78-2 at 2). Both articles stated that Mr. Miles was accused of handing
his gun to his childhood friend, who in turn shot the bullet that killed Ms. Harris.
(Doc. 78-1 at 3; doc. 78-2 at 2). Both articles recounted the police detective’s
testimony that Mr. Miller and an unidentified passenger were in the car directly
behind the car occupied by Mr. Miles and directly in front of the car occupied by
Ms. Harris during the shootout. (Doc. 78-1 at 2; doc. 78-2 at 2). The newspaper
article repeated Mr. Witz’s “scoop” that the unidentified passenger in Mr. Miller’s
car was an Alabama basketball player and identified Mr. Spears as that player. (Doc.
78-2 at 2).

Mr. Spears’s father, his attorney, and University of Alabama representatives

all told The New York Times that Mr. Spears was not in Mr. Miller’s car after the

5
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article was published. (Doc. 28 99 58-62). The University’s Athletic Director,
Greg Byrne, publicly refuted the story. (Id. 99 60, 72). The University also allowed
Mr. Spears to post to his Twitter account that “the report in [T]he New York Times
was 100% inaccurate.” (/d. 4 61).

Source B told Mr. Witz that he was “likely wrong” that Mr. Spears was in the
car with Mr. Miller one day after The New York Times published the article in its
newspaper. (Doc. 78-6 at 2). That very same day, after Mr. Spears refused The New
York Times’s offer to remove the allegations off its website and issue a retraction in
exchange for an interview (doc. 28 § 110), The New York Times issued a statement
that it was confident and stood by its reporting (id. 4 71-72).

On June 2, 2023, Cooper Lee, the student manager of the men’s basketball
team emailed The New York Times confirming that he “was the passenger in
[Mr.] Miller’s car at the time of shooting.” (/d. 99 79-80). After publishing an article
revealing Mr. Lee as the unidentified passenger, The New York Times updated
Mr. Witz’s March 15, 2025 article that identified Mr. Spears as the passenger in the
car that brought Mr. Miles’s gun to the scene. (Id. 9 75-76, 83). The update stated
“[t]he original version of this article, published March 15, misidentified the person

who was in the car with Brandon Miller when the shooting occurred.” (/d. 9 82).
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II. SUMMARY OF THE ARGUMENTS

Mr. Spears has moved to compel the production of documents, to lift
redactions on documents produced in response to his request for production, and to
compel information redacted or withheld in The New York Times’s responses to
interrogatories. (Doc. 77). The New York Times opposes this motion based on its
contention that Alabama’s Shield Statute prohibits the “compelled disclosure of
newsgathering information.” (See, e.g., doc. 80 at 20).

According to The New York Times, “newsgathering information” includes the
identity of a source who provides information that it publishes as well as the identity
of a source who corroborates some part of the published information. Upon
consideration of the parties’ briefing, and consistent with Alabama precedent
requiring the party asserting an evidentiary privilege to bear the burden of
establishing the privilege applies,! this court ordered supplemental briefing on an
issue Mr. Spears did not raise: whether Alabama’s Shield Statute protects the identity
of sources whose information is published by a newspaper on its website. Eight out
of ten of The New York Times’s objections to requests for production are specifically

related to The New York Times’s March 15, 2023 online article, which both parties

! See, e.g., Ex parte Tucker, 66 So. 3d 750, 753 (Ala. 2011) (attorney-client privilege); Ex
parte Meadowbrook Ins. Grp., Inc., 987 So. 2d 540, 548 (Ala. 2007) (work product doctrine); Ex
parte St. Vincent’s Hosp., 652 So. 2d 225, 230 (Ala. 1994) (statutory privileges involving
healthcare).

7
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describe as “the subject article,” singular. (See doc. 78-7 at 3—14 (responses to
interrogatories 1, 2,4, 5, 6, 7, 8, 9); see, e.g., id. at 14). For its response, The New
York Times argues that the Shield Statute applies because The New York Times is a
newspaper and therefore the identities of sources in all media it produces are
privileged. (Doc. 104 at 9—11). The New York Times also argues that regardless of
the plain meaning of the statute, the court should extend the Shield Statute to online
publications as a matter of policy. (/d. at 14—15). Finally, The New York Times
argues that Mr. Spears conceded that the information provided by its source(s) was
“‘published’ within the meaning of Ala. Code § 12-21-142,” and therefore waived
this issue. (Doc. 104 at 7). However, concessions of law are not binding on the court,
so the issue must be decided. See United States v. Colston, 4 F.4th 1179, 1187 (11th
Cir. 2021) (““Concessions of law . . . are never binding . . . . The court decides what
the law is—mnot the parties.”) (citation omitted).

The issue presents a matter of first impression, and the court respectfully
requests the Supreme Court of Alabama decide the question of whether the identity
of a source whose information is published online by a corporation that publishes a
newspaper is protected from compelled disclosure by a court.

If your Honorable Court finds that the source’s identity is protected when the

information he or she provides is published online, then the court further certifies
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the question of whether, and to what extent, “source identifying information” is
privileged pursuant to Alabama’s Shield Statute.

The New York Times contends that the Shield Statute protects it from
compelled disclosure of any information that tends to identify those sources. (Doc.
80 at 18). According to The New York Times, “source identifying information”
includes travel records, meeting locations, times of calls, expenses, pictures taken
by—but not of—the source, documents provided by the source, and any similar
records that can be pieced together to identify the source must be privileged for the
privilege to have any meaning. (/d. at 20; see also docs. 78-3 at 1 (redacting phone
calls involving sources and the newsgathering process for other articles); doc. 78-7
at 3—14; doc. 80 at 19 (explaining that The New York Times refuses to share “contact
information, meeting logistics, source-identifying photographs, and other source-
identifying information’)). To that end, The New York Times also contends that
information relating to sources for articles other than the one at issue in this litigation
as well as any information relating to the existence and/or substance of any “off the
record” conversations Mr. Witz had with individuals other than the source are also
privileged. (See doc. 78-3 at 1; doc. 78-7 at 5—11 (responses to interrogatories 3, 4,
6, and 7)). Mr. Spears counters that such a broad construction of the Shield Statute

contravenes its plain meaning. (See doc. 78 at 36—48).



Case 7:23-cv-00692-ACA  Document 105  Filed 05/22/25 Page 10 of 11

Whether Alabama’s Shield Statute protects “source identifying information”
1s an issue of first impression. Accordingly, this court respectfully requests that the
Supreme Court of Alabama decide whether, and to what extent, the Shield Statute
protects “source identifying information.”

III. CONCLUSION

Pursuant to Alabama Rule of Appellate Procedure 18, the court CERTIFIES
the following questions to the Alabama Supreme Court:

(1) Is the identity of a source, whose information is published online

by a corporation that also publishes a newspaper, protected from

compelled disclosure by a court?

Assuming the first question is answered affirmatively, the court certifies this
question:

(2) Does the Shield Statute protect any and all information that could

lead to the identification of a source whose identity is protected from

compelled disclosure under Alabama’s Shield Statute?

The court finds certification of these questions particularly important because
“the state law issue[] [is] unavoidable” and will inevitably have a profound effect on
the rights of newspapers, their reporters, and their sources, as well as individuals
who are defamed by online publications. Blue Cross & Blue Shield of Alabama, Inc.

v. Nielsen, 116 F.3d 1406, 1413—14 (11th Cir. 1997). Because this decision will affect

the rights of many, “[h]aving the most authoritative voice on Alabama law,” the

10
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Alabama Supreme Court, “decide the state law issue[] in this case” is paramount. /d.
at 1414.

The court’s phrasing of the questions “is only suggestive and is not meant to
restrict the Alabama Supreme Court’s consideration of the matter.” LeFrere v.
Quezada, 582 F.3d 1260, 1269 (11th Cir. 2009). If the Alabama Supreme Court
accepts and answers the court’s certified questions, its answer will be “conclusive
on the issue certified,” Edwards v. Kia Motors of Am., Inc., 554 F.3d 943, 945 (11th
Cir. 2009), and the court will then re-examine The New York Times’s assertion of
Alabama’s Shield Statute consistent with that opinion.

The court DIRECTS the Clerk of Court to send a copy of this certification to
the Alabama Supreme Court under the court’s official seal. See Ala. R. App. P. 18(e).

DONE and ORDERED this May 22, 2025.

ANNEMARIE CARNEY AXON
UNITED STATES DISTRICT JUDGE

11
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U.S. DISTRICT COURT
N.D. OF ALABAMA

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA

WESTERN DIVISION
KAI SPEARS, )
)
PLAINTIFF )
) Civil Action No.:
VS. ) 7:23-cv-00692-L.SC
)
THE NEW YORK TIMES COMPANY, ) JURY DEMAND
)
DEFENDANT )

FIRST AMENDED COMPLAINT

I. The Parties to this Complaint

A. Plaintiff

1. Plaintiff Kai Spears (hereinafter “Plaintiff Spears”) 1is
domiciled in the state of West Virginia and is currently a freshman at
The University of Alabama (hereinafter “UA”) in Tuscaloosa, Alabama.

2. Plaintiff Spears is a guard on the UA basketball team.

B. Defendant

3. Defendant The New York Times Company (hereinafter

“Defendant New York Times”) is headquartered in New York, New York.
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4. Defendant New York Times address for service of process is:
C/O Corporation Service Company, 80 State Street, Albany, New York,
12207 — 2543.

5. Defendant New York Times publishes a daily newspaper
provided in both print and digital formats.

6. Additionally, a limited number of individual articles are
available over the internet for free. Once that limit has been reached, the
articles are only available for a fee.

7. Defendant New York Times, by and through it agents,
servants, employees, and/or independent contractors provides the public
with regular articles on various subjects, including sports.

II. Basis for Jurisdiction

8. Plaintiff Spears is a citizen of the State of West Virginia, who
has lived as a student athlete at the University of Alabama in Tuscaloosa,
Alabama since August 2022.

9. Defendant New York Times is incorporated under the laws of
the State of New York and has its principal place of business in the State

of New York.



Case 7:23-cv-00692-LSC Document 28 Filed 12/27/23 Page 3 of 29

10. The amount in controversy is in excess of $75,000.00, not
counting interest and court costs. Plaintiff Spears is a freshman at the
University of Alabama and at the beginning of his post-high school
educational life and sports life. Defendant New York Times’ false
statements and invasion of his privacy impact his education and his
ability to advance in his chosen sport of basketball as the statements
wrongfully place him at the scene of a murder when he was not present.
These false statements will be associated with him for the rest of his life
and will forever label him as a person associated with a murder.

11. This Court has jurisdiction over this matter pursuant to 28
U.S.C. § 1332(a)(1).

12. Venue 1s proper because the above-named Defendant
published false and damaging information regarding an individual who
1s a student at UA and a member of the basketball team.

13. The publications took place around the time of the NCAA
men’s basketball championship tournament, part of which took place in
Alabama, and appear as though they were designed to cause angst and
create additional controversy on the eve of one of the most engaging

sporting events in the United States, Alabama’s first game in the NCAA
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Tournament was located in Birmingham, Alabama, which is where
Defendant’s agent/reporter “interviewed” the Plaintiff, and upon
information and belief, where the defamatory article was written.

14. The location of the shooting and death, which give rise to the
false statements and publication thereof, occurred within the Northern
District of Alabama.

15. Defendant New York Times intended to and did reach the
citizens of Alabama with the publication of the false statements, as well
as the placement of its reporter at the NCAA Tournament first round
game in Birmingham, Alabama.

III. Factual Allegations

16. This action arises out of the tragic death of Jamea Harris
from a shooting that occurred on January 15, 2023 in Tuscaloosa,
Alabama.

17. Darius Miles, a former UA basketball player, was charged
with a capital murder offense in the shooting and has pleaded not guilty.
Michael Davis was also charged with a capital murder offense for the

shooting.
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18. Two UA basketball players, Brandon Miller and Jaden
Bradley, were present at the time of the shooting.

19. Plaintiff Spears was not present at the time of the shooting.

20. Defendant New York Times published an article on or about
March 15, 2023 stating that Plaintiff Spears was also present at the
January 15, 2023 shooting

21. Following the January 14 University of Alabama versus
Louisiana State University (hereinafter “LSU”) basketball game,
Plaintiff Spears met up with his high school friends, Dylan Serafini
(hereinafter “Mr. Serafini”), and Esai Morse (hereinafter “Mr. Morse”).
(See, Affidavit of Dylan Serafini, attached hereto as Exhibit A).

22. Plaintiff Spears, Serafini and Morse had been friends for
approximately 5 to 6 years. Mr. Serafini is a mechanical engineering
sophomore at Clemson University. Mr. Morse is a student at Clemson
University as well. Mr. Serafini and Mr. Morse were visiting Plaintiff
Spears the weekend of January 13, 14, and 15, 2023. Exhibit A,

paragraph 5.
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23. Plaintiff Spears lives in the athletes’ dorm at the UA, which
1s known as Bryant Hall, named after Alabama Hall of Fame college
coach, Paul “Bear” Bryant.

24. Plaintiff Spears lives in a four -person suite with individual
rooms for each student athlete and a shared common area. Mr. Serafini
and Mr. Morse planned to sleep on the couch in the common area.

25. Following the UA-LSU basketball game on the afternoon of
January 14, 2023, Serafini and Morse picked up Plaintiff Spears and they
went to Waffle House to eat. Exhibit A, paragraph 6.

26. Following that meal, Plaintiff Spears, Serafini and Morse
went back to Bryant Hall to get ready to go out for the evening. Exhibit
A, paragraph 7.

27. Later that evening, Plaintiff Spears, Serafini, and Morse went
to the Strip, a retail and nightlife district located immediately west of
UA’s campus.

28. At approximately 11 PM to 11:30 PM Plaintiff Spears,
Serafini, and Morse bumped into Adam Cottrell, Max Scharnowski, and

Delaney Heard who were going into the Houndstooth Bar.
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29. At approximately 12:30 AM Plaintiff Spears, Serafini, and
Morse met up with one of Plaintiff Spears’ fellow basketball players,
Brandon Miller (hereinafter “Mr. Miller”), outside of the Houndstooth
Bar, where they left to eat at a place called Moe’s Original BBQ. Exhibit
A, paragraph 10.

30. During the time that Plaintiff Spears, Serafini and Morse
were at Moe’s Original BBQ, Plaintiff Spears facetimed another UA
basketball player Jaden Bradley (hereinafter “Mr. Bradley”). During this
call, Mr. Bradley and Mr. Miller asked Plaintiff Spears, Serafini and
Morse if they wanted to go out with them. Exhibit A, paragraph 13.

31. Due to the lateness of the hour and Mr. Serafini and Mr.
Morse’s planned trip back to Clemson University, Plaintiff Spears,
Serafini and Morse declined the invitation with intentions to return
immediately to Bryant Hall with no stops at any location.

32. At approximately 1:40 AM Mr. Miller and Cooper Lee got into
Mr. Miller’s car. Plaintiff Spears, Serafini, and Morse got into Mr.
Serafini’s car to return to Bryant Hall.

33. As soon as Plaintiff Spears, Serafini, and Morse arrived back

in the parking lot of Bryant Hall in Mr. Serafini’s vehicle, Plaintiff Spears
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placed a FaceTime call at approximately 1:48 AM to Mr. Miller and Mr.
Bradley to see where they ended up going out, Plaintiff Spears was
informed that shots were fired at the windshield of Mr. Miller’s vehicle.
See, also, Exhibit A, paragraph 15.

34. Mr. Miller and Mr. Bradley were frantic and unsure what else
may have transpired.

35. Plaintiff Spears, Serafini, and Morse walked into Bryant Hall
and remained in the dorm for the night.

36. After arriving at the suite, Plaintiff Spears communicated
with various people by text and through FaceTime to try to determine
what happened.

37. At approximately 2 AM Cooper Lee, UA basketball manager,
called Plaintiff Spears so he could come to Bryant Hall and gather his
thoughts. Cooper Lee arrived at Plaintiff's room at approximately
between 2:30 and 2:35 AM at Bryant Hall. Exhibit A, paragraph 17.

38. OndJanuary 15, 2023, at approximately 4 pm, Plaintiff Spears
went to the police station as the Tuscaloosa police wanted to interview

all the basketball players who were out that night.
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39. The police investigation conclusively established that
Plaintiff Spears was not present at the time of the shooting.

40. On the afternoon of March 15, 2023 at approximately 3 PM,
at UA’s shoot around in Birmingham, Alabama, Defendant New York
Times’ reporter Mr. Witz approached Plaintiff Spears and asked him,
“The night of the shooting, when you were in Brandon Miller’s car, were
you scared when the shots were fired?”

41. The Plaintiff was taken aback and simply responded, “No
comment.”

42. The Defendant’s employee/agent Mr. Witz pressed the matter
with the Plaintiff and asked him if he wanted to comment on his presence
the night of the shooting. Plaintiff again responded with “No comment”
as per the UA Department of Athletics guidance.

43. At approximately 8 PM, March 15, 2023, Defendant New York
Times published and disseminated an article that made statements that
Plaintiff Spears was present at the time of the subject shooting.

44. Defendant New York Times published the following regarding
Plaintiff Spears:

The shootout, which sent people nearby scrambling for
cover, killed Jamea Harris, 23, who was a passenger in a

9



Case 7:23-cv-00692-LSC Document 28 Filed 12/27/23 Page 10 of 29

car. In another car that was struck were Brandon Miller, a
star player for the Crimson Tide, and Kai Spears, a
freshman walk-on whose presence at the scene had not
been previously reported.

45. Defendant New York Times additionally published the
following regarding Plaintiff Spears:

Including Spears, at least four Alabama players have
now been placed at the scene of the shooting that took
place in the early morning hours of Jan. 15, as bars
emptied out along The Strip, a popular gathering spot
for students near campus along University Boulevard in
Tuscaloosa.

46. Defendant New York Times additionally published the
following regarding Plaintiff Spears:
Jaden Bradley, a freshman guard, was also at the scene.

A review of surveillance video showed his car was in a
narrow lane that intersects University Boulevard,

parked ahead of Miller and Spears. Behind Miller and
Spears was a Jeep with Harris in the front passenger
seat.
47. These statements by Defendant New York Times regarding
the presence of Plaintiff Spears are untrue and are demonstrably false.
48. Plaintiff Spears was not present at the shooting that occurred
on January 15, 2023 that resulted in the death of Jamea Harris.

49. The untrue statement was republished by a number of media

outlets including, but not Ilimited to, Fox News; AL.com;
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clickondetroit.com; Spectrum News NY1; New York Post; ESPN
Pittsburgh; PennLive.com; and, NationBlue.com.

50. The news media commonly republish statements made by
other news media sources such as Defendant New York Times.

51. At the time Defendant New York Times published the March
15, 2023 article falsely stating that Spears was the passenger in Miller’s
vehicle at the time of the shooting, it entertained serious doubts as to the
reliability of the anonymous source who provided that information or the
accuracy of that information.

52. Defendant New York Times, because of its serious doubts as
to the accuracy of the anonymous source’s information that Spears was
the passenger in question, had tried to get Kai Spears to either confirm
or deny the information notwithstanding that it was aware that players
had been instructed not to respond to media questions related to the
incident.

53. Reporter Billy Witz later spoke on the phone with Christian
Spears just hours before the story ran, and Christian Spears
unequivocally informed him that his information about Kai Spears being

in the vehicle with Miller at the time of the shooting was incorrect.
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54. Reporter Billy Witz informed Christian Spears that
Defendant New York Times was going to run the story anyway unless
Christian and his son agreed to break with UA’s direction not to speak to
the media and grant Witz an interview on the record.

55. When Christian Spears, on behalf of himself and his son,
refused to give Witz the interview he wanted, Defendant New York Times
ran the story despite its serious doubts as to the accuracy of the
allegations concerning Spears.

56. On information and belief, the Tuscaloosa Police Department
would have informed Defendant New York Times that the passenger in
question was not Kai Spears if Defendant New York Times had made
that inquiry to TPD, but it made no such inquiry.

57. By the late evening of March 15, 2023, the evening before
UA’s first round NCAA Tournament game, the Plaintiff was being
bombarded with texts, calls, and mentions on social media.

58. Defendant New York Times was advised by representatives of
UA, Plaintiff Spears, Plaintiff Spears’ father, and Plaintiffs’ Spears

counsel that the statements were untrue.
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59. Shortly after Defendant New York Times published the
March 15 article falsely identifying Spears as the passenger in Miller’s
vehicle at the time of the shooting, University of Alabama athletic
department spokeswoman Jessica L. Paré informed reporter Witz,

“Your story is inaccurate. Based on the
information we have, there were no current
student-athletes present at the scene other than
Brandon Miller and Jaden Bradley, who are
both fully cooperating witnesses. From the outset,

UA Athletics has fully cooperated with law
enforcement and supported their investigation.”

(Emphasis added).

60. UA Athletic Director Greg Byrne also publicly stated, “Last
night, an inaccurate report was published about Kai Spears, one of our
student-athletes, being present at the time of the incident. This is
untrue.” (Emphasis added).

61. Kai Spears was also given permission by UA to publicly
respond, and Spears published the following on this Twitter account:

“I have one thing to say — the report in the New York
Times was 100% inaccurate and the writer had complete
disregard for the truth. I am trying to process and cope

with these false statements that somehow have been
published and then seen by so many.”
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62. Kai Spears’ father, the athletic director for Marshall
University, published the following statement on March 16, 2023: “I am
just incredibly disappointed in the irresponsible and demonstrably false
reporting by the NY Times.”

63. Defendant New York Times believed the denials, particularly
the denials issued by University of Alabama officials, or at the very least
entertained serious doubts about the accuracy of its report that Spears
was the unidentified passenger after the denials.

64. Defendant New York Times had earlier repeatedly reported
that University of Alabama officials had actual knowledge of which
student athletes were and were not present at the time of the shooting
since it had conducted its own investigation shortly after the shooting.

65. For instance, On March 10, 1023, Defendant New York Times
published an article titled “Alabama’s Championship Push Arrives With
Murder Indictment” which stated,

“Alabama officials, who kicked Miles out of school
after his arrest, knew quickly after the Jan. 14
shooting outside a Tuscaloosa bar that Miller and
another freshman, Bradley, had been at the scene.
But the players’ presence was not publicly
known until more than a month later, on Feb. 21,

when Tuscaloosa Police Detective Branden
Culpepper testified at a pretrial hearing that Miles
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had asked Miller to bring him a gun that allegedly
belonged to Miles but had been in Miller’s car.”

(Emphasis added).

66. Similarly, in the same March 15 article which falsely stated
that Spears was the passenger in Miller’s vehicle at the time of the
shooting, the Defendant New York Times asserted,

“In 1ts aftermath, the school has sought to distance
itself from the shooting. Miles was dismissed from
the team and kicked out of school within hours of his
arrest, and the involvement of other players — of
which the school was aware — was kept quiet as
the Crimson Tide established themselves as the

toast of the Southeastern Conference and one of the
best teams in the country.”

(Emphasis added).

67. Defendant New York Times believed that UA officials knew
the i1dentity of the person in Miller’s vehicle at the time of the shooting
and believed the assertions of UA officials that the person was not Kai
Spears.

68. Defendant New York Times admitted in an update to the
March 15 article that its doubts about the accuracy of its report that
Spears was the passenger in question were sufficient to cause it to

“review|] its reporting” with regard to Spears.
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69. Notwithstanding the fact that Defendant New York Times
knew as of March 16, if not at the time of the initial publication the
previous day, that its report that the passenger in question was Spears
was false, or that it at the very least entertained serious doubts as to the
accuracy of that information, it chose not to take any action to correct the
misinformation which remained online in the web-based version of the
March 15 article.

70. On March 16, 2023, reporter Billy Witz again reached out to
the Spears family and communicated to them through others that
Defendant New York Times would remove the false allegations about Kai
Spears from their website and issue a retraction only if Kai and his
father, Christian Spears, would agree to provide them with a full
interview.

71. When Christian Spears, on behalf of himself and his son,
refused the exploitive quid-pro-quo demanded by Witz, the New York
Times then made new misrepresentations that Spears was the
passenger in question.

72. Asreported by Al.com on March 17, 2023 in an article entitled

“New York Times stands by Kai Spears report despite Alabama, Greg
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Byrne refuting story,” the New York Times issued the following
statement earlier that day: “We’re confident in our reporting and stand
by it.”

73. A reporter for Sports Media Company “Outkick” approached
NYT reporter Billy Witz in the Legacy Arena media work room, and Witz
likewise told that reporter that they were standing by their story despite
the fact that UA officials and the Spears family had informed them as to
the falsity of its report about Kai Spears.

74. Other news outlets reported on the Defendant New York
Times’ new March 17 allegations concerning Spears as “NYT Doubles
Down on Report that Alabama’s Kai Spears Was Present at Shooting
Scene Despite Denials.”

75.  On March 20, 2023, Plaintiff Spears, through counsel, made a
written demand upon Defendant New York Times for a public retraction
as required pursuant to Ala. Code § 6-5-186, via email correspondence to
Diane Brayton, Chief Legal Counsel at The New York Times. This email
was then forwarded to David McCraw, Senior Vice President and Deputy

General Counsel.
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76. Despite the fact that Defendant New York Times believed its
reporting regarding Spears was incorrect, it failed to retract the
published statements by March 25th, 2023 as requested, and Mr. McCraw
reinforced the Defendants’ incorrect position on the matter as Mr. Witz,
the reporter, had done previously.

77. Defendant New York Times hoped that by refusing to issue a
retraction and refusing to remove the false allegations regarding Spears
from its web-based version of the March 15 article., it could pressure
either the University of Alabama or Spears to provide them with the true
identify of Miller’s passenger at the time of the shooting or other
information regarding the shooting.

78. The Defendant New York Times wanted UA or Spears to
provide them with the name of the person who was actually the
passenger in Miller’s vehicle at the time of the shooting, and any other
information the UA or Spears might have with regard to the shooting, in
order to have the scoop on that information.

79. On dJune 2, 2023, Spears succumbed to the pressure of
Defendant New York Times to provide them with the name of the

passenger in question, UA student basketball manager Cooper Lee, when
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Spears included that name in this lawsuit and served a copy of the
Complaint on Defendant New York Times.

80. That same day, Cooper Lee sent an email to Defendant New
York Times stating, “I can confirm that I was the passenger in Brandon
Miller’s car at the time of the shooting.”

81. Defendant New York Times published a story that same day
with their much sought after scoop that Cooper Lee was the unidentified
passenger in Miller’s car. The article mentioned that the New York Times
had previously misidentified Spears as that passenger and noted that
subsequently “the article would be corrected.”

82. After Defendant New York Times first published its scoop
with the name it pressured Spears to provide to it, it subsequently
updated the article in which it had originally defamed him to state, “The
original version of this article, published March 15, misidentified the
person who was in the car with Brandon Miller when the shooting
occurred.”

83. Since the publication of the false statements about Plaintiff
Spears by Defendant New York Times, Plaintiff Spears has been

wrongfully thrust into nationwide news without any intention on his part
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of obtaining publicity regarding the January 15, 2023 death of Jamea
Harris.

84. Since the publication by Defendant New York Times,
Plaintiff Spears has experienced severe emotional distress as his life has
been disrupted by the untrue statements linking him to a criminal event.

85. Since the publication by Defendant New York Times, Plaintiff
Spears has experienced difficulties managing and processing comments
made about him via social media causing anxiety and stress while he
continues his educational endeavors.

86. Since the publication by Defendant New York Times, Plaintiff
Spears has experienced difficulties concentrating and focusing on his
academic and sports endeavors, while enduring outrageous comments
such as “go kill yourself.”

87. Since the publication by Defendant New York Times, Plaintiff
Spears has been contacted by strangers regarding his alleged
involvement in the incident and those interactions have been mean-
spirited, threatening and have caused mental anguish and harm, up to
and including threats against his life.

IV. Causes of Action
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COUNT I - DEFAMATION/LIBEL

88. Plaintiff Spears hereby incorporates by reference all of the
allegations contained in the preceding paragraphs as though fully set
forth herein.

89. Defendant New York Times failed to use reasonable care in
publishing and disseminating the untrue statements regarding Plaintiff
Spears’ presence at a crime scene.

90. The statements published and disseminated by Defendant
New York Times exposed Plaintiff Spears to public ridicule or contempt.

91. The denial by Plaintiff Spears and representatives from UA
are considered by some to be untrue:

‘...despite denials from Spears and the university...’

This 1s the NYT reporting honestly for once. Just because the
school and the player say it isn't true, and really really really
wish it wasn't true, doesn't mean it's not true. I mean, it's not
like he was claiming he is actually a female, which...1

This i1s probably the only time in years the NYT actually
printed a true story.2

! Comment by user Chile10001488, https://www.foxnews.com/sports/nyt-stands-by-report-alabamas-kai-
spears-was-present-fatal-january-shooting-despite-denials (accessed April 6, 2023).
2 Comment by user taverntalent, /d.
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92. A New York Post headline reads “Another Alabama

basketball player, Kai Spears, linked to deadly shooting scene.”?

93. CBS NCAABB’s headline reads ” Fourth Alabama basketball
player identified at scene of deadly shooting in January, per report” in
bolded black letters and, underneath reports that “The Crimson Tide
deny that Kai Spears, a walk-on, was at the scene as reported
Wednesday” in grey font half the size.4

94. Fox Sports reported that:

A fourth Alabama men’s basketball player is now
reported to have been at the scene of a fatal on-campus
shooting that resulted in capital murder charges against
a former teammate.

Freshman walk-on guard Kai Spears was reported to
have been in a separate car with SEC Player of the Year
Brandon Miller during the January 15th death of 23-year-
old Jamea Harris according to The New York Times. >

95. Defendant New York Times was at least negligent in

publishing false and defamatory statements to its reading public

concerning the Plaintiff Spears, which is actionable without having to

3 https://www.newsbreak.com/tuscaloosa-al/2959661770339-another-alabama-basketball-player-kai-
spears-linked-to-deadly-shooting-scene. (Accessed April 6, 2023).

* https://www.cbssports.com/college-basketball/news/fourth-alabama-basketball-player-identified-at-
scene-of-deadly-shooting-in-january-per-report/ (accessed April 6, 2023)

> https://foxsports980.iheart.com/content/2023-03-16-fourth-alabama-basketball-player-was-at-scene-of-
fatal-shooting-report/ (accessed April 6, 2023).
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prove special harm and/or actionable as Plaintiff Spears suffered special
harm.

96. As a direct and proximate result of Defendant New York
Times’ wrongful conduct Plaintiff Spears suffered the following damages:
severe emotional distress, there 1s no measurable dollar amount.

97. Asalleged above, at the time the Defendant New York Times
issued the original publication making the false claims with regard to
Spears, it entertained serious doubts as to the reliability of its
anonymous source or the reliability of that information but chose to
publish the story anyway.

98. As alleged above, Christian Spears spoke with reporter Witz
before he published the false allegations and expressly informed him that
his son, Kai, was not the passenger in the vehicle with Miller at the time
of the shooting.

99. After the story ran, officials from UA, Plaintiff Spears, and
Spears’ attorney all additionally informed Defendant New York Times
that the report regarding Spears was false.

100. As alleged above, Defendant New York Times had earlier

reported that UA officials knew which student athletes were and were
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not present at the time of the shooting, and Defendant New York Times
believed UA officials and others who informed them Spears was not the
passenger in Miller’s vehicle at the time of the shooting.

101. As alleged above, notwithstanding the fact that Defendant
New York Times knew its report with regard to Spears was false, or at
the very least entertained serious doubts as to its accuracy, after the
denials by UA officials and others, if not at the time of the initial
publication, Defendant New York Times a second time brazenly made
new allegations that Spears was, in fact, the passenger in question.

102. The new allegations exposed Kai Spears to a whole new round
of public ridicule and contempt as it caused the public to believe that not
only was Spears the passenger in Miller’s vehicle at the time of the
shooting, but that he had further publicly lied about that fact and got his
father and UA officials to lie on his behalf.

103. COUNT II - FALSE LIGHT INVASION OF PRIVACY

104. Plaintiff Spears hereby incorporates by reference all of the
allegations contained in the preceding paragraphs as though fully set

forth herein.

24



Case 7:23-cv-00692-LSC Document 28 Filed 12/27/23 Page 25 of 29

105. Defendant New York Times publicized statements that
Plaintiff Spears was present at a murder crime scene, when, in fact,
Plaintiff Spears was not present. Moreover, Defendant’s article implies
that the Plaintiff may have had some role in the death of Jamea Harris.

106. These statements implied that Plaintiff Spears may have
been involved in criminal activity and may have withheld information of
his presence at the murder scene from investigating officials.

107. These false statements are highly offensive to any reasonable
person.

108. As discussed above, at the time Defendant New York Times
published the March 15, 2023 article falsely stating that Spears was the
passenger in Miller’s vehicle at the time of the shooting, it entertained
serious doubts as to the reliability of the anonymous source who provided
that information or the accuracy of that information, as they had been
expressed informed by Kai’s father in a telephone conversation that the
information was false.

109. Defendant New York Times decided to publish the

information anyway when neither Kai Spears nor his father would agree

25



Case 7:23-cv-00692-LSC Document 28 Filed 12/27/23 Page 26 of 29

to their exploitive efforts to garner an interview with Kai in violation of
UA’s policy that student athletes not discuss the shooting with the media.

110. As discussed above, Defendant New York Times also believed
UA officials and others who subsequently informed them that they had
misidentified the passenger in Miller’s vehicle at the time of the shooting.
Nonetheless, reporter Billy Witz again communicated to the Spears
family that it would only remove the false allegations from the online
version of the article and issue a retraction if Christan Spears and Kai
Spears would agree to an interview in violation of UA’s directive.

111. When Christan Spears, on behalf of his son, again refused
Defendant New York Times’ exploitive demands for a quid pro quo in
exchange for removing the false allegations from its online publication
and i1ssuing a retraction, Defendant New York Times failed to take any
steps to correct the false allegations despite its knowledge that the report
was incorrect.

112. When Christan Spears, on behalf of his son, again refused
Defendant New York Times’ exploitive demands for a quid pro quo,
Defendant New York Times made new false allegations that Spears was

the passenger in Miller’s vehicle at the time of the shooting despite the
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fact that it knew the allegations were false or, at the very least,
entertained serious doubts as to the accuracy of the allegations.

113. The new false allegations which followed the denials by
Spears, his father, and UA officials, subjected Spears to even more public
ridicule and contempt since it caused the public to believe that not only
was Spears the passenger in Miller’s vehicle at the time of the shooting,
but that Spears had then publicly lied about this fact and had enlisted
his father and UA officials to help him try to cover up this fact.

114. Defendant New York Times’ conduct is especially egregious as
the false statements regarding a young man who is just starting out on
his collegiate education and sports participation.

115. The statements made by Defendant New York Times would
cause mental suffering, shame, or humiliation to a person of ordinary
sensibilities and did cause mental suffering, shame, and humiliation to
Plaintiff Spears.

116. As a direct and proximate result of Defendant New York
Times wrongful invasion of privacy, Plaintiff Spears suffered the
following damages: severe emotional distress, mental anguish, and loss

of enjoyment of life..

27



Case 7:23-cv-00692-LSC Document 28 Filed 12/27/23 Page 28 of 29

PRAYER FOR RELIEF

WHEREFORE, Plaintiff Kai Spears respectfully requests that the

Court:
1. Award him compensatory damages;
2. Award him punitive damages;
3. Award attorney’s fees and costs incurred during the course of
this litigation;
4. Grant any and all relief to which plaintiffs;
5. Grant any further relief this Honorable Court deems just and
proper.
Respectfully submitted,
/s/ R. Matt Glover /s/ Stephen P. New
R. Matt Glover (ASB-7828-a43g) Stephen P. New (Pro Hac Vice -
Prince Glover Hayes WVSB #7756)
1 Cypress Point Stephen New & Associates
701 Rice Mine Road North 430 Harper Park Drive
Tuscaloosa, Alabama 35406 P.O. Box 5516
Phone: (205) 345-1234 Beckley, WV 25801
Fax: (205) 752-6313 Telephone: 304-250-6017
Email: mglover@princelaw.net Facsimile: 304-250-6012

Email: steve@newlawoffice.com
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CERTIFICATE OF SERVICE

I hereby certify that I electronically filed the foregoing with the
Clerk of the Court by using the CM/ECF system on December 27, 2023

Matthew J. Winne, Esquire
John G. Thompson, Esquire
Chad Russell Bowman, Esquire
Emmy Parsons, Esquire

/s/ R. Matt Glover
Of Counsel
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Q. Esai talk to you about being degag;g(()i
lawsuit? 2
A. Yeah. He told me he got deposed. B
Q. What did he tell you about that? 4
A. Honestly that he just -- that it happenéc
didrt -- he dittnsay too many details other thigh
he got deposed. 7
Q. Okay. Didialk about Mr. New? 8
A. No. No, it was just me and Dylan. 9

Q. Didnntalk about how long the case has'

going?
A. He hdsmo.

Q. Did you expect the case to be over qui¢

A. No, I ditlnBut I guess I dithink it
was going to take -- go on for so long. But ]

definitely didexpect it to be done quickly. |6

Q. Why did Dylan and Esai come to visit
January 023?

A. They just had some free time. We wett

about hanging out for a while and getting t

Hadit seen them for a while. So -- I had a géh
so they wanted to come watch the game, jus®

Q. What time did they arrive?

A. They got there the day before the gamt

Page 62
th€3. Do you remember the score?

A. Alot to a little.

Q. I think Brandon said the same thing. If I told
you it was 106 to 66, does that sound about right?

l. He That does sound about right.
th@t Did you play?

A. 1didn No, I redshirted my freshman year.

Q. So you didplay at all your freshman year?

A. Huh-uh.
eef). So after the lot-to-a-little game, the players
want to celebrate?

A. Yeah. Some of them.
kly®. What did they -- what were the plans?

A. 1 guess some of the guys wanted to go out the
night, go out on the strip. I was really more plannir
stuff out with Dylan and Esai, s4 kekgnip too
oainh.

Q. After the game, what did you do?
talkkin@e went to the Waffle House. And then I we
dyhelr.-- me, Dylan, and Esai went to Waffle House, tl
meebback to Bryant. We got changed, just getting
liantheutight. Then we stathegrefty sure we
went to one of my frieapistments. These two girls
] &mdw, Bailey and Morgan, who were some of my c!
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want to say the 13th. On that -- it was on the

Q. And what did you do that Friday? 2
A.
the first time Esai came to campus, so showe

home. 7
Q. And what is Rounders?
A. 1§ one of like the bars on the strip. 9

18-plus, so --

Q. Soyou can get in there evae ifigioa

basketball player? 12
A. Yeah. 13
16

15

Q. How about Saturday? What did you dg
Saturday?

A. We had the game Saturday. Wemwent +'§
pretty sure me and them went to breakfast, afd

was pretty much gone the whole day for the g#j
19

20
3.
22
23
24

then we went out together that night.

Q. Was it a big game?

A. It was LSU, so, I mean, we smoked the
them like 50. Big for us.

Q. So it was a big win?

A. Yeah. It was a super big win.

Fr

I just -- Esai, that was my first -- that wp3
4k
around.'nh pretty sure we went out to Rounders
night just for a little bit. Then we just went bat

10
11
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rfdegnds my freshman year. We went over to their hc

or their apartment. It was right behind the strip an
we pre-gamed. Had like a beer or so and a few drin
im  And then from there, we went out on the strip
fWatwere walking around a little bit. Saw some of m
keammates, saw some of the guys, some of the walk
that'in close with. Chatted them up for a little bit.
After that we were doing a little more walking
saw Brandsrcar, and he pulled in and picked me anc
Esai up. And then, from there we had planned to gc
Moés with Cooper. And we were'atfdfaelittle
bit, just hanging out. Then Dylan came later on in t
night and came and picked me and Esai up.
n Brandon and Cooper had lsfiMoge ditin
-- honestly didlknow where they were going. So rigl
when we got into the car we just decided after hang
ohémt Mtefor a little bit, we were all tired. They
imdAndeave in the morning, so that we were just go
to go back to the dorm. So from there we drove bac
the dorm.
Bé&at Okay. Isstinpack that a little bit.
A. Okay.
Q. 'In going to hand you'svhaén premarked

Exhibit 2.
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Page 132
Q. L& watch Defendafikhibit 21, whiﬂh I

represent to you is an interview clip of Brand
And whre going to watch a portion of this timg
151557 through 151829.
(Exhibit 21 was marked for
identification.)
(Video played.)
BY MR. BOWMAN:
Q. Okay. So here Brandon Miller is sayin
a call at Medrom Jaden Bradley.
A. Yeah.
Q. Right? And learned there was a fight;
Learned where Darius Miles was.

Andll represent to you that from the vid
there was no additional calls from when he le
Moes. So I just want to ask, do you think that
call that setestifying to when you handed him

o°h

iy

g
5

10
11

13

LY
th
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there had been a fight? "

MilerlI had no idea.
amf) of And does it refresh your recollection about
whether Brandon was in a hurry to leave?

A. I mean, it seemed like he was leaving urgent.

Q. And why do you say that?

A. He said it in the video.

Q. L&tgo back to Exhibit 2. Paragraph 14.
le got Can you read that?

A. Yeah.

"At approximately 1:40 a.m. Brandon Miller anc

Biyoper Lee get into BrandorisMdterEsai Morse,
Kai Spears, and I get into my car to return to Bryan
sHall. Esai and I would have a long drive ahead of u:
younatay, and we wanted to rest.
as the Sitting here today, at what point do you think
gou made the decision not to get into Branslon Mille

18/phone? 18|car?
199 A. No. 191 A, I guess when I was on the sidewalk talking
20 Q. No? 20lwith --
21l A. No. 21l Q. So it was essentially a game time decision?
22 Q. You think the call came when he wa3 in?MoeA. Could have been. Or right when -- honestly
231 A. Yeah. 23|right when we got to the bar, which was like a few
24| Q. Did you see him on the phonsat Moe [24minutes before everyone decided to leave. Because
A. 1 canremember. rage i Dylan showed, I knew we were going tga%eiésgar. Wk
Q. Want to go back to Exhibit 15. "The line? |leave my friends?
3
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need my joihthat came at 1:38 a.m.; right?

A. Yes.

Q. And the call that came in -- or the call {
either you placed or received with Jaden Brad
about 1:41; right?

A. Yeah.

Q. About three minutes later?

A. Yeah.

Q. Do you think there was another phone
between 1:38 and 1:417?

A. Between Brandon and Jaden?

Q. Yes.

A. 'Im not sure.

Q. You didrsee another call?

A. 1 didnsee him make any calls, sb I don

know if he did.
Q. So you didsee him get any other calls, 1
you think he could have gotten a call in those
minutes?
A. He could have.
Q. And seeing this, does this refresh your
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recollection about whether you had any awar
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Q. So you didmide with him, but did you want
to follow him?

at A. We talked about it, but then like we said --

Vfilwayai said in here, we just decided go to Bryant.
already had sped off too, and Wwé&mhsinwhere he
was going.

Q. So s it that you decided not to follow him or
you lost him?

¢all A. Both.

Q. You lost him and then decided to go back to
Bryant?
MR. NEW: Object to form.
THE WITNESS: Yeah.
MR. NEW: You can answer, but it
mischaracterized what he just said.
THE WITNESS: Yes.
BY MR. BOWMAN:
red). Tell me what you meant by both.
So when you pulled out of the parking spot,
were you able to follow Brandots Malier
A. No.

el

ess@hatie was gone?

215-341-3616 transcripts@everestdepo.com

Everest Court Reporting LL.C

Page: 39 (132 - 135)



Tab D



Case 7:23-cv-00692-LSC Document 75 Filed 08/23/24 Page 1 of 48 FILED

2024 Aug-23 PM 03:0
U.S. DISTRICT COURT
N.D. OF ALABAMA

IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF ALABAMA
WESTERN DIVISION

KAI SPEARS

Plaintiff,

CIVIL ACTION NO.
V.

7:23-CV-00692-L.SC
THE NEW YORK TIMES COMPANY

Defendant.

N N N N N N N N N

NONPARTY WITNESS BILLY WITZ’S OPPOSITION TO PLAINTIFFE’S
MOTION TO COMPEL DEPOSITION TESTIMONY

John G. Thompson Chad R. Bowman (pro hac vice)
jthompson@lightfootlaw.com bowmanchad@ballardspahr.com
Matthew J. Winne Emmy Parsons (pro hac vice)
mwinne@lightfootlaw.com parsonse@ballardspahr.com
Lightfoot, Franklin & White, L.L.C. Ballard Spahr LLP

The Clark Building 1909 K Street NW, 12th Floor
400 North 20th Street Washington, DC 20006
Birmingham, AL 35203-3200 (202) 661-2200

(205) 581-0700 (202) 661-2299 (facsimile)

(205) 581-0799 (facsimile)

Attorneys for Nonparty
Billy Witz



Case 7:23-cv-00692-LSC Document 75 Filed 08/23/24 Page 2 of 48

TABLE OF CONTENTS
TABLE OF AUTHORITIES ..ot i
PRELIMINARY STATEMENT ..ottt 1
RELEVANT BACKGROUND ......ccociiiiiiiisieieieieie et 3
1. The WILZ DepoSItioN ........ccvevieiiiiieiieiee e 3
2. Communications Between Counsel .........ccoccvevveviiininiccnee e 3
3. Plaintiff’s Motion to Compel ..........cccoeviiiiiiiiiiiieieee e, 4
4, Relevant TeStIMONY ........ccoiieiieiie e 5
ARGUMENT ...ttt e st et e st e etesne e teaneenreaneas 13

l. THE MOTION SHOULD BE DENIED FOR LACK OF
JURISDICTION ...t 13

Il.  ALTERNATELY, PLAINTIFF’S MOTION SHOULD BE
DENIED ON THE MERITS ... 16

A.  Plaintiff’s Counsel Forfeited The Right To Re-Depose Witz
On Four Of The Five Categories Of Information his Motion

SeeKS 10 COMPEL....ceeiiieceee e 17
B.  The Motion Seeks to Compel Testimony Protected by the
Reporter’s Privilege.......coovviiiiiiiiiiii e 20
1. Statutory Reporter’s Privileges ........ccooovviiiiiiiiiii e 22
2. The First Amendment-Based Privilege..........cccoeveviiiiniinnnnnnn, 29
I11.  PLAINTIFF’S REQUEST FOR ALTERNATIVE RELIEF
SHOULD BE DENIED ......ccuiiieit et 36
CONCLUSION ...ttt a et e s ra e te e e ste e nte e e e nneenes 40



Case 7:23-cv-00692-LSC Document 75 Filed 08/23/24 Page 3 of 48

TABLE OF AUTHORITIES

Cases Page(s)

4R4 Sons v. Tru G. Wilhelm, Inc.,
2022 WL 2905468 (D. Nev. July 22, 2022) ......c.ccoveveireiecieie e 15

Ala. Aircraft Indus. v. Boeing,
2016 WL 9782446 (N.D. Ala. Mar. 21, 2016) .....cccccoveeevveeiieece e 13, 14

Ames v. Black Ent. TV,
1998 WL 812051 (S.D.N.Y. Nov. 18, 1998).......cccceciiriiiecir e 19, 20

Deselms ex rel. Anita C. Deselms Living Tr. v. Occidental Petroleum,
2021 WL 2948747 (D. Wyo0. June 16, 2021) ......ccoeevireeeiee e 15

Bakerv. F & F Inv.,
470 F.2d 778 (2d Cir. 1972) ettt et 30

Branzburg v. Pound,
461 S.W.2d 345 (KY. 1970) .ceiiiiieieiiceeieieie et 24

Brothers v. Brothers,
1989 BL 178 (Ala. Cir. Ct. 1989) .....cceiiiiiciicic et 24

Buck v. Ford Motor Co.,
2012 WL 601922 (N.D. Ohio Feb. 23, 2012)........ccoeiieiieciece e, 20

In re Burns,
484 S0. 2d 658 (La. 1986) .....cccvveeiiiieiiiecie e 22,23,25

Cepeda v. Cohane,
233 F. SUpp. 465 (S.D.N.Y. 1964) ...coiiiieiieie e, 28

Conservit v. Glob. Mill Supply,
2023 WL 3875061 (N.D. Ga. Apr. 11, 2023) ....cccccverieiieienieniesienieseesieeee e 14

DeRoburt v. Gannett Co.,
507 F. Supp. 880 (D. HaW. 1981)......ccceeiiiiiiiieeieeiee ettt 36

Dowd v. Calabrese,
577 F. Supp. 238 (D.D.C. 1983).....ccciiieieiieiecee et 38, 39



Case 7:23-cv-00692-LSC Document 75 Filed 08/23/24 Page 4 of 48

Glover v. EQT Corp.,
2023 WL 2825827 (N.D. W. Va. Mar. 31, 2023) ......ccccevvvrvrinieneeieriesiesiesiennas 15

Goodly v. Check-6,
2018 WL 4092016 (N.D. OKla. July 23, 2018) .....ccceevrvrriainieieieniesie e 14,15

Greater Birmingham Ministries v. Merrill,
2017 U.S. Dist. LEXIS 233149 (N.D. Ala. Mar. 13, 2017) .ccccoveevieeiieecieee 36

Greater Chautauqua Fed. Credit Union v. Quattrone,
2024 WL 497521 (S.D.N.Y. Jan. 3, 2024) ....cc.ocveeieeceecee e, 15

Greenberg v. CBS,
69 A.D.2d 693 (N.Y. ApP. DiV. 1979) ..ooiiiiiiceceeeeeeee e, 38

Harte-Hanks Commc’ns v. Connaughton,
491 U.S. 657 (1989)....eiieiiieiiiiie ettt 33

Hatchard v. Westinghouse Broad.,
516 Pa. 184 (1987) ...ccueiueeieeieieieie ettt se ettt 23

Matter of Holmes v. Winter,
SNLE.3d 694 (N.Y. 2013)...ccciiieieiiecie ettt 27, 28

Jamerson v. Anderson Newspapers,
469 N.E.2d 1243 (Ind. Ct. APP. 1984) ....evviieeecee e 37

Jewell v. Holzer Hosp. Found.,
899 F.2d 1507 (6th Cir. 1990) .....eeiveeieeiiesie e et 37

Kleiman v. Wright,
2022 WL 189871 (S.D. Fla. Jan. 21, 2022) ........cccveeiiieeiie e 14

La Rouche v. NBC,
780 F.2d 1134 (4th Cir. 1986) .....eccvieiieiiee it 32

Lightman v. State,
294 A.2d 149 (Md. Ct. Spec. APP. 1972) ....cccciiiiiiiieiiee e 24

Michel v. NYP Holdings,
816 F.3d 686 (11th Cir. 2016) ...c.eeeveeieecieeciee et 35



Case 7:23-cv-00692-LSC Document 75 Filed 08/23/24 Page 5 of 48

Miller v. Transam. Press,

621 F.2d 721 (5th Cir. 1980) ....ccvveieieiie e 33, 34, 35
Mott v. Anheuser-Busch,

910 F. Supp. 868 (N.D.N.Y. 1995).....c.cciiiiiiiiiiiie e 38
In re NBC,

79 F.3d 346 (2d Cir. 1996) .....oooviiie ettt 28

Pinkard v. Johnson,
118 F.R.D. 517 (M.D. Ala. 1987)...cueeiiieeiie e 29, 30

United States ex rel. Pogue, v. Diabetes Treatment Ctrs. Of Am.,
444 F.3d 462 (6th Cir. 2000) ......ceecveeiieiieiie ettt nre v 15

In re Pork Antitrust Litig.,
2021 WL 8648823 (D. Minn. Sept. 3, 2021).....c.ccceieriiiiiiieinsieneeriesiesie e 15

Price v. Time,
416 F.3d 1327 (11th Cir. 2005) ......ccoiiieiicieee e passim

Prince George’s Cnty. v. Hartley,
822 A.2d 537 (Md. Ct. Spec. ApP. 2003)....ccveieieieiieiese e 24

Romero v. Fla. Light & Power,
2010 WL 11507529 (M.D. Fla. June 8, 2010) ......cccccevvevrerieirsiere e 19

In re Smerling Litig.,
2022 WL 684148 (S.D.N.Y. Mar. 8, 2022) .......cccveveerieiieiie e eneesee e e, 15

Spears v. N.Y. Times,
2023 WL 8459840 (N.D. Ala. Dec. 6, 2023) ......ccoveiireeiiee e 27

Sprague v. Walter,
543 A.2d 1078 (Pa. 1988) .....ccueiiiiiiieiieeiie ettt 37

Sprewell v. NYP Holdings,
841 N.Y.S.2d 7 (N.Y. ApP. DiV. 2007) ..cvviieiiiiieiieie et 38

In re Subpoena to Early,
2021 WL 2636020 (N.D. Ga. Apr. 20, 2021)....c.ccoveireireeeieciesie et 14


%5bi%5dt#_BA_Cite_682096_000069

Case 7:23-cv-00692-LSC Document 75 Filed 08/23/24 Page 6 of 48

Taser Int’l v. Phazzer Elecs.,

2022 WL 1239237 (M.D. Fla. Feb. 16, 2022).......cccccvvvereiiiiniiieninie e 14
Tavoulareas v. Piro,

O3 F.R.D. 35 (D.D.C. 1981)...cciiiiiiiiiiieieiie sttt 23
In re Taylor,

412 P 32 (1963) vvveeveeeeeeeeeeeseeeeeesseeeesesesseeesse e s e es e es e ees s ees e 23
Woods v. SouthernCare,

303 F.R.D. 405 (N.D. Al2. 2014) ......ooieeeeeeeeeeeeeeeeeeee e seesesenens 14
York Holding v. Waid,

345 F.R.D. 626 (D. NEV. 2024) ......covooeeeeeeeeeeeeeeeeeeeeeseeeeeesesseseeeseeseesseessesssens 15
Statutes
42 Pa. CONS. Stat. § 5942 ..o 23
Ala. COUE § 12-21-142.....oceieee ettt 22,25, 27
La. Stat. ANN. 8 45:1452 ... s 22
N.Y. Civ. Rights LaW 8 79-N...cuoiiiie e 27,29
Other Authorities
=0 O o O |V e USSR 25
FEO. R. CIV. P.B0 e 40
Fed. R. CIV. P. 37 ettt 13, 14, 40
Fed. R. CIV. Po D e 13, 14, 15
3 Jack B. Weinstein et al., Weinstein’s Federal Evidence 8§ 501.02 ................. 28, 29
U.S. COoNSt. @amMeNd. | .....oviiieiie e e passim



Case 7:23-cv-00692-LSC Document 75 Filed 08/23/24 Page 7 of 48

PRELIMINARY STATEMENT

Respondent Billy Witz, a nonparty reporter at The New York Times
(“The Times”), sat for a full-day deposition in New York City. Plaintiff’s Motion
to Compel Deposition Testimony, Dkt. 71 (the “Motion” or “Mot.”), which seeks to
compel additional testimony from Witz on five topics, is both procedurally and
substantively deficient and should be denied. Plaintiff filed the Motion in the wrong
court, seeks to compel responses to questions that his lawyer had ample opportunity
to explore, and in some cases never asked, and misapprehends the proper scope of
the reporter’s privilege.

First, both the Federal Rules and this Circuit’s precedent make clear that
discovery disputes involving nonparty witnesses must be adjudicated in the first
instance in the jurisdiction where such discovery takes place. Witz lives and works
in New York City, and was deposed there pursuant to a Rule 45 subpoena. As such,
this Court lacks jurisdiction to compel Witz to sit for a second deposition, whether
again in New York, here in Tuscaloosa, or in Beckley, West Virginia, as Plaintiff’s
counsel threatened the witness during the deposition.! On this basis alone, the
Motion should be denied without the need to reach the substance of Plaintiff’s

arguments.

1 See P1.’s Br. in Supp. of Mot. (“Br.”), Ex. 1, Dkt. 72-1(“Witz Tr.) at 208:6-
209:3.
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Second, should the Court find jurisdiction to adjudicate the Motion, it should
be denied on its merits with respect to four of the five categories of testimony
because it asks the Court to compel a second deposition of Witz to obtain testimony
that examining counsel either explicitly stated he did not seek to solicit during the
full-day deposition or answers to questions he did not ask. For example, during
Witz’s deposition, Plaintiff’s counsel affirmatively stated he did not want to know
the identity of Source B, yet in the Motion now suggests that Witz refused to identify
Source B. Similarly, the Motion suggests that Witz refused to testify about how
Source A “equivocated,” yet Witz, without qualification, testified fully in response
to that question, without objection from counsel, and examining counsel did not ask
a single follow-up question. A motion to compel is not a deposition do-over or an
opportunity to ask new questions with the benefit of hindsight.

Third, on the merits, the Motion should be denied vis-a-vis all requested relief
for the independent reason that it seeks to discover information that would tend to
identify Witz’s confidential sources, in violation of not only Alabama’s absolute
privilege against compelled disclosure of sources, but also New York’s broad
statutory privilege for newsgathering information and the qualified First
Amendment privilege against compelled disclosure of newsgathering information.
Plaintiff has not, and cannot, overcome these properly asserted privileges.

Accordingly, Witz respectfully requests that the Court deny the Motion.
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RELEVANT BACKGROUND

1. The Witz Deposition

Following Plaintiff’s request to depose Witz, an employee of Defendant
The New York Times Company, undersigned counsel—who represents both the
Defendant and the witness, Witz Tr. at 6:12-17—agreed to produce Witz for a
deposition at the New York offices of Ballard Spahr LLP. Undersigned counsel
accepted service of a Rule 45 subpoena to that effect, see Exhibit A (subpoena).
Plaintiff also properly noticed the deposition. Id. Exhibit B (deposition notice). The
deposition proceeded on July 10, beginning at 9:32 a.m. and concluding at 7:29 p.m.
Witz Tr. at 5:12-15, 315:2-5. Excluding breaks, questioning lasted over seven
hours.2

Subsequently, counsel for Plaintiff similarly deposed four other employees of
Defendant in New York: Randal Archibold, Philip Corbett, Oskar Garcia, and
Carolyn Ryan.

2. Communications Between Counsel
On July 31, counsel for the parties met and conferred regarding various

discovery disputes. At the time, Plaintiff’s counsel represented that they were

2 Undersigned counsel is surprised by the Plaintiff’s expressed dissatisfaction to
the Court over a lack of Defendant-provided snacks at the deposition. See Br., Dkt.
72 at 15n.5,55n.16. In addition to hosting the depositions of five New York-based
witnesses, undersigned counsel’s office in midtown Manhattan provided beverages
and, for the Witz deposition, a separate breakout room for examining counsel.
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preparing, and would soon be serving, a motion to compel discovery related to the
reporter’s privilege. Counsel for The Times suggested that it might benefit the
parties to first schedule an informal telephone conference with the Court to discuss
the matter, but Plaintiff’s Counsel declined.

On August 7, counsel for the parties met and conferred a second time to
discuss various deficiencies in Plaintiff’s document production, and to further
discuss Plaintiff’s anticipated motion to compel testimony regarding sources.
Undersigned counsel explained to Plaintiff’s counsel that Witz and the other
witnesses had asserted the reporter’s privilege in response to questions that would
tend to identify either of the two confidential sources on whom Witz relied in the
Challenged Report. This included questions regarding whether the sources
themselves had first-hand knowledge, and questions that would permit Plaintiff’s
counsel to eliminate everyone except the confidential sources, including by
answering “yes” or “no” to every person with whom Witz spoke off-the-record. Id.
Counsel, however, could not reach agreement on the proper scope of the reporter’s
privilege.

3. Plaintiff’s Motion to Compel
On August 8, Plaintiff filed the Motion, which seeks to compel testimony from

nonparty Witz on various questions that Plaintiff argues “Witz refused to disclose
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during his first deposition.” Mot. at 1. Specifically, Plaintiff seeks to compel
testimony on the following topics:

1. whether Source A had “first-hand, direct knowledge of the identity of
Brandon Miller’s passenger at the time of the shooting”;

2. regarding “in what manner Source A later equivocated as to how they
purported to know” that Plaintiff was in Miller’s car at the time of the
shooting;

3. the identity of Source B;

4, who else “Witz did or did not interview in any attempt to verify or
corroborate what Source A told him™;

5. what any additional person(s) told Witz, “regardless of whether such
discussions were ‘off the record.””

Mot. at 1 5.

4. Relevant Testimony

Testimony regarding whether Source A had first-hand knowledge

During Witz’s deposition, Plaintiff’s counsel asked Witz whether Source A
had firsthand knowledge that Plaintiff was purportedly in Brandon Miller’s car:

Q:  Wasthe source telling you that they, of their own knowledge, knew that
Kai Spears was Miller’s passenger at the time of the shooting?

A: Yes.
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Q:

So Source A told you that he or she had firsthand personal knowledge
that Kai Spears was Miller’s passenger, right?

Counselor Bowman: Objection to the extent that would be source

A:

Q:

identifying, you can answer if it’s not.

Source A told me that Kai Spears was the passenger in the car.

Did Source A purport to tell you that he or she or they had firsthand
personal knowledge that Kai Spears was Brandon Miller’s passenger?

Counselor Bowman: Same privilege objection. Same instruction. Answer if

A:

you can do so without providing source identifying information.
Yeah, I don’t think I can.
We’ll move to compel it.

[ mean, if I could just say, what I’'m trying to do is answer your
questions as fully as | can, but also promise two sources confidentiality.
So [ can’t — I can’t — it’s something that [ want to honor and do my best
to answer your questions and also honor that agreement that 1 made
with them.

Witz Tr. 204:15-207:2.

Q:

A:

And you’re not telling your reader that the source has firsthand
knowledge, as opposed to having been told that by someone else that
Spears was the previously unidentified passenger in Miller’s car,
correct?

This is — this is a draft. This is far from a finished story.

Id. at 220:24-221:7.

Plaintiff’s Counsel also asked during the deposition of Oskar Garcia whether

Source A’s knowledge was firsthand:
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Q:  When you approved the anonymous sourcing how important was it to
you, if at all, whether the anonymous source had firsthand knowledge
of whether Spears was the passenger at the time of the shooting?

A:  Well, we certainly — we certainly asked the question. The question
about how Source A and Source B knew what they knew but we
didn’t feel that the only way to report that was by getting it directly
from somebody who was on the scene of the shooting.

Q:  So secondhand knowledge, hearsay, whatever, that’s just fine for you
all, right?

Counselor Bowman: Objection. Argumentative. The witness can answer.
A:  That’s not what I said.

Exhibit C (Garcia Tr. 109:23-110:13).2

Testimony regarding how Source A “equivocated”

Witz was the only witness asked about Source A’s “equivocation.” That
testimony proceeded as follows:

Q:  “My source has been steadfast, but there’s some equivocation about
how the source knew.” Tell me what you mean by that?

A:  Well, the source had been steadfast, solid, but — but there was some —
when | asked the source how they knew this information, there was
some things that — there — there were some things that the source told
me that they couldn’t tell me about where or how they —how they knew.

Q:  Told you that your story was wrong?

3 Plaintiff attached various excerpts of the Garcia deposition transcript to his
Brief at Exhibit 12; additional excerpts have, as necessary, been attached to this
filing as Exhibit C.
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A:  No. On the contrary, this was just in questions about how the source
knew.

Q:  Who was equivocating, your source?

A:  The source was — the source said that there were some restrictions — not
— maybe not or maybe constraints about what the source could tell me
about how they knew.

Witz Tr. 292:16-293:15. At no time during this testimony did Witz’s counsel object
to this line of questions or instruct Witz not to answer these questions.

Testimony regarding the identity of Source B

During Witz’s deposition, the following exchange about the identity of
Source B occurred:

Q: And you understand that none of my questions are asking for the
identity of Source A or Source B, you understand that, right?

A:  Okay.
Id. at 181:9-13. Consistent with this admonition, Plaintiff’s counsel did not ask Witz
to identify Source B. Indeed, Plaintiff’s counsel asked Witz very few questions at
all regarding Source B. The remaining substantive exchanges regarding Source B
are as follows:

Q:  Andyour testimony under oath here today is that two sources, Source A
and Source B, provided the information that went into the March 15th
article, correct?

A:  They provided some of the information that went into the March 15th
article.

Id. at 68:25-69:7.
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Q:  Kai Spears alleged presence in Brandon Miller’s car at the time of the
shooting was based entirely on the information of one anonymous
source, correct?

No.
What else was it based on?
Information from another source.

Source B?

o » O 2

A:  Inpart, yes.

Id. at 82:11-21.

Q:  That fact, Source B telling you you were likely wrong as you knew by
the morning of March 18th never made it into any subsequent reporting
at any point, did it?

No.

Alright. Did anything that Source B revealed to you ever show up in
the actual articles? We know you didn’t report that Source B told you
you were likely wrong, anything Source B tell you make it into the
article, because you cite to one anonymous source, a person familiar
with the case and that’s Source A?

A:  Source B provided partial confirmation of what Source A had said
before publication.

Id. at 294:20-295:12.

Testimony regarding Witz’ efforts to corroborate information from
Source A

Plaintiff’s counsel spent a significant amount of time questioning Witz about

his efforts to corroborate information from Source A, asking not only about who else
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Witz spoke to, but also what efforts he went through to determine Source A’s
credibility.

For example, Plaintiff’s counsel asked whether Witz spoke either on-the-
record or off-the-record with Jamea Harris’s family, “anyone who was also in the
vehicle in which Harris was shot,” Michael Davis, Michael Davis’s family members,
Jaden Bradley, Jaden Bradley’s family members, Brandon Miller, Brandon Miller’s
family members, Darius Miles, Darius Miles’ family members, “any lawyers, police
or prosecutors,” players, coaches, SEC conference officials, Aaron Jordan at the
University of Alabama, Stephanie Taylor at the Tuscaloosa Police Department, Jack
Kennedy in the Violent Crimes Unit, the District Attorney’s Office, Grant Traylor
at Marshall University, Christian Spears, or Detective Brendan Culpepper. Witz Tr.
114:16-125:21; 225:12-18; 226:3-14; 246:17-247:25; 249:3-24; 250:16-20; 253:20-
256:25; 267:7-18; 268:6-270:5. Witz answered each question as to on-the-record
conversations, but at the instruction of counsel, refused to answer questions as to any
off-the-record conversations. Id.

Witz also testified that he spoke to Source A in Tuscaloosa before heading
back to Birmingham for press conferences around noon on March 15. Id. at 177:6-
12;196:6-25. As Plaintiff’s counsel recognized during the deposition, as of the 15th,
“the basketball team, the coaches, presumably members of the athletic department

were in Birmingham.” Id. at 181:20-182:6. And Witz testified the source who told

10
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him that Plaintiff was in “Miller’s car at the time of the shooting was in a position
to know details about the case” and that the “information that that person tells you.
[I]t’s ... their . . . position ... that might allow them to have access to certain
information and that goes into a reporter’s assessment of whether someone is
credible.” Id. at 221:17-222:2; 223:16-24.

Witz’s testimony more broadly made clear that he relied on information from
two confidential sources to identify Plaintiff as being in Miller’s car at the time of
the shooting, and that—prior to publication—he sought comment from Plaintiff,
Miller, Coach Oats, the University of Alabama, the Tuscaloosa Police Department,
the Violent Crimes Unit, Marshall University and Christian Spears. Witz also
testified that he reviewed documents at the Tuscaloosa courthouse, transcripts of
videotaped witness interviews, and “tried to talk to people who would have
information about the case,” including “[t]he police, attorneys on both sides” and
“any sort of law enforcement.” Id. at 177:16-178:20; 207:10-208:3. Plaintiff’s
counsel did not at any point in the deposition ask Witz to elaborate about what
information his sources told him.

Further, during Garcia’s deposition, Plaintiff’s counsel asked whether Witz
spoke either on-the-record or off-the-record with: Plaintiff, Brandon Miller, Brandon
Miller’s family members, Coach Oats, Marshall University, Grant Traylor at

Marshall University, the University of Alabama Athletic Department, Severn
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Sanders with the Tuscaloosa Police Department, Darius Miles, Darius Miles’s
family members, Michael Davis, Jamea Harris’s family members, Stephanie Taylor
at the Tuscaloosa Police Department, Jack Kennedy at the Violent Crimes Unit, or
anyone else in law enforcement. Exhibit C and Br. at Exhibit 12 (Garcia Tr. 29:3-
34:8). Garcia answered each question as to on-the-record conversations, but at the
instruction of counsel, refused to answer questions as to any off-the-record
conversations. Id.

Garcia also testified that he and Witz

talked about how Source A knew what Source A knew, we talked about

Source A’s familiarity with the case generally. We talked about other

pieces of information that Source A and Billy talked about and about

the accuracy and reliability of that information. We talked about

Source A’s motivation, whether Source A had a reason to, you know,

either lie to us or have wrong information or to steer us wrong. We
talked through all those things before we published.

Exhibit C (Garcia Tr. 24:19-25:4). Garcia further testified that Witz “tried to speak
with as many people as possible to try to corroborate the information,” including
talking to Plaintiff and Brandon Miller, and attempting to speak with Coach Oats,
Marshall University, the University of Alabama Athletic Department and
“everybody that [Witz] could find involved with the case” and “with the team.” Br.
at Exhibit 12 (Garcia Tr. 28:8-30:20). Plaintiff’s counsel did not at any point in the

deposition ask Garcia what information he and Witz talked about having obtained
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from Source A, or more broadly about what information Witz learned from any of
his sources.

Finally, Garcia testified that Witz obtained surveillance video of the crime
scene “from one of our two confidential Sources, Source A or [S]Jource B.” Id. at
71:5-7.

ARGUMENT

I. THE MOTION SHOULD BE DENIED FOR LACK OF
JURISDICTION

Pursuant to Fed. R. Civ. P. 45(c), a non-party witness may be compelled to
provide deposition testimony “within 100 miles of where the person resides, is
employed, or regularly transacts business in person.” Further, Rule 45 repeatedly
provides that “the court for the district where compliance is required” possesses the
authority to adjudicate disputes over third-party subpoenas. See Rule 45(d)(1),
45(d)(2)(B)(i), 45(d)(3)(A), 45(d)(3)(B), 45(e)(2)(B), 45(f), and 45(g). Under Rule
45(d)(1), relevant here, “[a] party or attorney responsible for issuing and serving a
subpoena must take reasonable steps to avoid imposing undue burden or expense on
a person subject to the subpoena,” and “[t]he court for the district where compliance
is required must enforce this duty and impose an appropriate sanction . . . on a party

or attorney who fails to comply.”
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Similarly, the Federal Rules unequivocally state that “[a] motion for an order
to a nonparty” to cooperate in discovery “must be made in the court where the
discovery is or will be taken.” Fed. R. Civ. P. 37(a)(2).

Unsurprisingly, given the plain text of these Federal Rules, courts addressing
the issue in this Circuit and elsewhere routinely recognize that a motion relating to
a third-party subpoena filed outside of the district of compliance is improper and
must be denied under Rule 45. Ala. Aircraft Indus. v. Boeing, 2016 WL 9782446,
at *1 (N.D. Ala. Mar. 21, 2016) (when a third party objects to a subpoena . . . any
motion to enforce the subpoena must be made in the court of compliance.”); Woods
v. SouthernCare, 303 F.R.D. 405, 406 (N.D. Ala. 2014) (“challenges to [a] subpoena
are to be heard by the district court encompassing the place where compliance with
the subpoena is required.”); see also Conservit v. Glob. Mill Supply, 2023 WL
3875061, at *2 (N.D. Ga. Apr. 11, 2023) (“subpoena-related motions and
applications are to be made to the court where compliance is required under Rule
45(c)”); In re Subpoena to Early, 2021 WL 2636020, at *2 (N.D. Ga. Apr. 20, 2021)
(“[t]he court with jurisdiction to enforce compliance with a subpoena . . . is the court
for the district where compliance is required.”); Taser Int’l v. Phazzer Elecs., 2022
WL 1239237, at *1 (M.D. Fla. Feb. 16, 2022) (“[T]he Middle District of Florida is
not the district where compliance is required, and the motion is thus not properly

before this Court.”) (collecting cases); Kleiman v. Wright, 2022 WL 189871, at *2
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(S.D. Fla. Jan. 21, 2022) (“[O]nly the court where compliance is required has the
authority to protect a non-party from the burden and expense of complying with a
subpoena by ordering fee-shifting.”).

Simply stated, “[p]ursuant to Federal Rule of Civil Procedure 37(a)(2) and the
overall scheme of Rule 45,” a motion to compel answers to questions asked of a non-
party during a deposition “must be filed in the district where the deposition took
place.” Goodly v. Check-6, 2018 WL 4092016, at *1 (N.D. Okla. July 23, 2018).*
As the Sixth Circuit Court of Appeals has explained, “the Federal Rules are designed

to ensure that district courts remain firmly in control of those depositions and

4 See also, e.g., York Holding v. Waid, 345 F.R.D. 626, 627 (D. Nev. 2024)
(“When a subpoena-related motion has been filed in the wrong District, courts
routinely deny that motion without prejudice to refiling it in the proper tribunal.”);
Greater Chautauqua Fed. Credit Union v. Quattrone, 2024 WL 497521, at *1
(S.D.N.Y. Jan. 3, 2024) (“This Court does not have the power to quash and/or
modify the subpoena.”); Glover v. EQT Corp., 2023 WL 2825827, at *1 (N.D. W.
Va. Mar. 31, 2023) (“Courts around the country have denied motions to compel
compliance with a subpoena and motions to quash a subpoena for lack of jurisdiction
where the subpoena required compliance in another district.””); 4R4 Sons v. Tru G.
Wilhelm, Inc., 2022 WL 2905468, at *4 (D. Nev. July 22, 2022) (“[T]he Court finds
that it does not properly have jurisdiction to decide the merits of any issues related
to the subpoena.”); In re Smerling Litig., 2022 WL 684148, at *2 (S.D.N.Y. Mar. 8,
2022) (“Having jurisdiction over the case only affects this Court’s power to issue
the subpoena, not to quash it . . ..”); In re Pork Antitrust Litig., 2021 WL 8648823,
at *2 (D. Minn. Sept. 3, 2021) (finding no basis to “usurp the role assigned to that
court by Rule 45” and thus “conclud[ing] that it has no authority to rule on the
present motion”); Deselms ex rel. Anita C. Deselms Living Tr. v. Occidental
Petroleum, 2021 WL 2948747, at *2 (D. Wyo. June 16, 2021) (“The proper court to
decide such issues is the court for the district where compliance is required.”).
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document productions involving nonparties located in their districts.” United States
ex rel. Pogue, v. Diabetes Treatment Ctrs. Of Am., 444 F.3d 462, 468 (6th Cir. 2006).

Plaintiff’s subpoena commanded Witz to appear for a deposition in New
York, as Witz resides and is employed within 100 miles of the city. Accordingly,
any motion to compel Witz’s testimony should have been within the district court
encompassing New York City, which in this case is the U.S. District Court for the
Southern District of New York. The Motion is properly denied on this basis alone.

II. ALTERNATELY, PLAINTIFF’S MOTION SHOULD BE DENIED
ON THE MERITS

If the Court finds jurisdiction and reaches the merits of the Motion, the Motion
Is properly denied in its entirety. First, with respect to four of the five categories of
information at issue, Plaintiff’s counsel forfeited any right to depose Witz again by
either explicitly stating during the deposition that he did not want to know the
information or by failing to ask sufficient follow-up questions to see if he could elicit
testimony from Witz on the topics. Second, the privilege assertions by Witz were
proper, under both Alabama and New York state-law privileges and the First
Amendment. Alabama’s statutory privilege affords journalists an absolute right
against compelled disclosure of anonymous sources, which includes a right against
compelled disclosure of information that would tend to identify any anonymous
source. The New York privilege, which as a matter of policy New York courts

extend to New York journalists and which properly applies here, offers similar
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protection. In addition, the Eleventh Circuit Court of Appeal recognizes a qualified
privilege against compelled disclosure of confidential and non-confidential
newsgathering material grounded in the First Amendment that Plaintiff has not
overcome.

A.  Plaintiff’s Counsel Forfeited The Right To Re-Depose Witz

On Four Of The Five Categories Of Information his Motion
Seeks to Compel

As to four of the five categories of information Plaintiff now seeks to compel
testimony—including (1) the manner in which Source A “equivocated,”
(2) Source B’s identity, (3) any on-the-record conversations with other individuals,
and (4) the information Witz’s sources told him—Plaintiff’s Motion should be
denied because there are no pending questions to which answers can be compelled.
Plaintiff’s counsel already had a full opportunity to question Witz during the
deposition on these issues and either did so without objection or failed to do so
entirely. Even if this Court asserts jurisdiction over Witz, motions to compel
deposition testimony are properly addressed to questions a witness declined to
answer, not to questions that an examining attorney later wishes that he had more
fully explored.

On the first category, Plaintiff’s counsel asked Witz about how Source A
“equivocated,” and Witz responded in full, without any objection or instruction to

not answer:
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Q:  “My source has been steadfast, but there’s some equivocation about
how the source knew.” Tell me what you mean by that?

A:  Well, the source had been steadfast, solid, but — but there was some —
when | asked the source how they knew this information, there was
some things that — there — there were some things that the source told
me that they couldn’t tell me about where or how they —how they knew.

Q:  Told you that your story was wrong?

A:  No. On the contrary, this was just in questions about how the source
knew.

Q:  Who was equivocating, your source?

A: The source was — the source said that there were some restrictions —
not — maybe not or maybe constraints about what the source could tell
me about how they knew.

Witz Tr. 292:16-293:15.
Second, Plaintiff’s counsel explicitly emphasized on the record that he did not
want to know the identity of either Source A or Source B:

Q:  And you understand that none of my questions are asking for the
identity of Source A or Source B, you understand that, right?

A:  Okay.
Id. at 181:9-13. Counsel may now be equivocating with regard to his own strategic
litigation position on seeking the identity of Source B, but that is not a proper basis
to re-open a closed deposition.

Third, Plaintiff’s counsel already asked Witz about who else “Witz did or did
not interview in any attempt to verify or corroborate what Source A told him.” See

supra at 9-10. And, fourth, counsel had the opportunity to ask Witz about what
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those persons told him, but did not once ask Witz to explain what any person told
him. See Mot. at | 5; see also Witz Tr. at 114:16-125:21; 177:6-12; 196:6-25;
225:12-18; 226:3-14; 246:17-247:25; 249:3-24; 250:16-20; 253:20-256:25; 267:7-
18; 268:6-270:5. While Witz refused to testify about who he spoke with off-the-
record on the basis that such information is privileged, see infra at 20-35, Witz made
clear that he relied on information from two anonymous sources, Source A and
Source B, to identify Spears as being in Brandon Miller’s car at the time of the
shooting, and that the rest of his interviews and requests for comment were
conducted on-the-record. See e.g., Witz Tr. 82:11-21. Plaintiff’s counsel never
during the depositions asked Witz to answer questions regarding what information
his sources told him.

The Court should not compel a nonparty witness to sit for a second deposition
to cure deficiencies in questioning conducted by Plaintiff’s counsel. As another
district court stated when denying a motion to compel deposition testimony in a
similar situation:

If Plaintiffs’ counsel had additional questions about the subject matter

at issue, he should have asked those questions on the record to see

whether or not defense counsel would have allowed the witness to

answer. However, counsel chose not to do so. The one question

Plaintiff’s counsel did ask has been answered by the witness. Because

Plaintiff’s counsel failed to ask any follow-up questions at the

deposition and thereby mitigated the need to resume the deposition, the

Court is not inclined to require the parties to resume the deposition.
Accordingly, Plaintiffs’ Motion to Compel Testimony is DENIED.
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Romero v. Fla. Light & Power, 2010 WL 11507529, at *10 (M.D. Fla. June 8, 2010).
See also Ames v. Black Ent. TV, 1998 WL 812051, at *9 (S.D.N.Y. Nov. 18, 1998)
(“After reviewing the deposition transcript, the Court finds that . . . counsel did not
use the limited deposition time wisely, asking many repetitive and irrelevant
questions, . . . wasting time on petty, irrelevant disputes with opposing counsel.
Accordingly, [plaintiff’s] request to re-depose [the witness] is denied.”); Buck v.
Ford Motor Co., 2012 WL 601922, at *4 (N.D. Ohio Feb. 23, 2012) (denying motion
to compel testimony from a third 30(b)(6) witness because plaintiff “could earlier
have asked the questions she now seeks to ask of a third 30(b)(6) witness”).

A motion to compel a witness to sit for a second deposition is an extraordinary
remedy to cure deficient questioning. Plaintiff’s counsel had a full day of
examination to ask Witz, and has already asked about how Source A equivocated
and who Witz interviewed on-the-record. Counsel also had ample opportunity to
ask about the identity of Source B and what each source—both anonymous and on-
the-record—told Witz, yet failed to do so. Put simply, Plaintiff is incorrect in
alleging now that he was “prevented from eliciting” this information. Mot. { 5. The
Motion is properly denied with respect to any further questions on these four closed

topics on this basis alone, without the need to reach the privilege.
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B.  The Motion Seeks to Compel Testimony Protected by the
Reporter’s Privilege

Even were the Court to exercise jurisdiction over Witz and find that Plaintiff’s
counsel did not forfeit the opportunity to ask Witz further questions on these topics,
Plaintiff’s Motion should still be denied on the basis that it violates the Alabama and
New York state-law privileges, and the First Amendment qualified privilege.
Crucially, in seeking to compel testimony about the precise nature of Source A’s
knowledge about the January 15, 2023 shooting, Source B’s identity, and answers
to process-of-elimination questions about whether Witz spoke off the record with
specific people, Plaintiff misunderstands the nature of the privilege for journalists to
protect the identity of their confidential sources. Case law is clear, however, that the
Alabama, New York and First Amendment privileges® are not narrowly limited to
the source’s name, but also necessarily include those details that would, or could,
lead to their identification. Thus, questions about whether a reporter had off-the-
record communications with specific individuals in a pool of potential confidential
sources (i.e., the people with knowledge) would, if answered for everyone except for
the actual confidential sources, be source-identifying through process of elimination.

Indeed, that is the very concept of the classic board game, “Clue”: Knowledge of

® Counsel for Witz expressly defined reporter’s privilege objections at the
deposition as arising under “Alabama and New York law and the 1st Amendment.”
Witz. Tr. at 115:17-24.

21



Case 7:23-cv-00692-LSC Document 75 Filed 08/23/24 Page 28 of 48

what to eliminate from a set of possibilities eventually provides identifying
information.®

Accordingly, regardless of which privilege applies—whether Alabama’s (as
Plaintiff argues) or New York’s (as Witz argues)—W.itz properly declined to answer
questions that would identify confidential sources. In addition, even if these
statutory privileges did not apply, the Eleventh Circuit recognizes a qualified
constitutionally based reporter’s privilege that Plaintiff has not overcome

1. Statutory Reporter’s Privileges

Plaintiff argues that Alabama’s state privilege applies to the testimony he
seeks to compel from Witz. See Br. at 27. Alabama affords journalists an absolute
privilege against compelled disclosure of “the sources of any information procured
or obtained by him and published in the newspaper.” Ala. Code § 12-21-142. As
the Eleventh Circuit has made clear, the law “bestows an absolute privilege which,
if applicable, would end the matter.” Price v. Time, 416 F.3d 1327, 1335 (11th Cir.
2005). While Alabama state and federal courts have not interpreted the precise scope
of what constitutes “sources of any information,” courts construing analogous
statutes in other states have found them to encompass far more than simply the name

of a confidential source.

® See generally Cluedo, https://en.wikipedia.org/w/index.php?title=
Cluedo200b&oldid=1237841724 (last visited Aug. 20, 2024) (noting that “[a] player

makes a suggestion to learn which cards may be eliminated from suspicion”).
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For example, Louisiana’s reporter’s privilege protects against compelled
disclosure of “the identity or any informant or any source of information” obtained
by a reporter. La. Stat. Ann. § 45:1452. As the Louisiana Supreme Court made
clear, this privilege

includes within its protective scope not only the actual name of a

confidential source of information, but any disclosure of information .

.. that would tend to identify him. Otherwise, through a series of

indirect questions, the identity of the informant could be obtained

without the need to ask for the informant’s name directly, resulting in
subversion of the reporter’s privilege.

In re Burns, 484 So. 2d 658, 659 (La. 1986).

Similarly, Pennsylvania’s privilege is identical to Alabama’s statute in that it
affords an absolute privilege against disclosure of “the source of any information
procured or obtained” by a reporter. 42 Pa. Cons. Stat. § 5942(a). As the
Pennsylvania Supreme Court articulated in a pair of decisions, the “source of
information” “means not only the identity of the person, but likewise includes
documents, inanimate objects and all sources of information.” In re Taylor, 412 Pa.
32, 40 (1963) (emphases in original). What falls outside the scope of this privilege
is “documentary information [that] does not reveal the identity of a personal source
of information or [that which] may be redacted to eliminate the revelation of a
personal source of information.” Hatchard v. Westinghouse Broad., 516 Pa. 184,

195 (1987) (emphasis added).
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Applying this rationale, a federal court in D.C. barred discovery of
newsgathering materials after recognizing that, “[b]y requesting materials that might
be used to piece together the identities of off-the-record sources,” including “[t]ravel
[r]cords, [t]elephone [b]ills, [e]xpense [v]ouchers and [s]imilar [m]aterials,”
plaintiffs could discover the identities of “confidential sources which they are not
entitled to obtain from defendants.” Tavoulareas v. Piro, 93 F.R.D. 35, 39-40
(D.D.C. 1981). Similarly, an Alabama Circuit Court quashed a subpoena seeking
the location of a television interview, where such information might allow a litigant
to secure the custody of a child in a custody proceeding. Brothers v. Brothers, 1989
BL 178 (Ala. Cir. Ct. 1989) (attached as Exhibit D). As the court noted, the reporter
was “‘shielded’ by statute from legal proceedings to disclose any sources of
information procured by her or obtained by her in her ‘newsgathering’ activity and
televised or published by her.” 1989 BL 178, at *1-2.

The cases on which Plaintiff relies are inapposite. In Branzburg v. Pound,
461 S.W.2d 345 (Ky. 1970), aff’d sub nom. Branzburg v. Hayes, 408 U.S. 665
(1972), the court addressed whether a reporter could be compelled to identify
individuals the reporter witnessed committing a crime, but the reporter “was not
asked to reveal the identity of any such [confidential] informant and his privilege
from making that disclosure is not in question.” Id. at 347 (emphasis added).

Similarly, Lightman v. State, 294 A.2d 149 (Md. Ct. Spec. App. 1972), aff’d, 295
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A.2d 212 (Md. 1972) (mem.) (per curiam), which a subsequent court noted was
decided under a previous version of the state’s shield law, made clear only that “a
news reporter who personally observes a situation is the ‘source’ of the information.”
Prince George’s Cnty. v. Hartley, 822 A.2d 537, 549 (Md. Ct. Spec. App. 2003).

Here, Plaintiff already knows that Witz’s source was a person familiar with
the case, that Witz viewed documents and surveillance video with Source A, that
Witz obtained surveillance video from one of his two confidential sources, and that
Witz spoke to Source A in Tuscaloosa while the men’s basketball team and most
personnel were in Birmingham. See Witz Tr. 177:6-12; 181:20-182:6; 196:6-25; see
also Garcia Tr. 71:5-7. As Plaintiff’s counsel’s questions during the depositions
illustrate, they seek to narrow the field of potential confidential sources by getting
Witz to disclose additional identifying information, including whether Source A had
firsthand knowledge and who Witz did not speak with off-the-record. As the
Louisiana Supreme Court correctly recognized, such questions would compromise
source identity without “ask[ing] for the informant’s name directly, resulting in
subversion of the reporter’s privilege.” In re Burns, 484 So. 2d at 659.

A ruling that Alabama’s reporter’s privilege protects source-identifying
information beyond simply a source’s name would not, as Plaintiff suggests, render
the statute unconstitutional or eliminate his “right to seek redress.” See Br. at 38-

40. Rather, such a ruling would comport with the intent of the statute to protect the
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ability of journalists to gather and report the news and would still allow Plaintiff to
obtain discovery into all “nonprivileged matter that is relevant” and “proportional to
the needs of the case,” as Fed. R. Civ. P. 26(b)(1) contemplates.

With regard to Source B, Plaintiff urges that the statute is inapplicable because
the source did not provide information “published in the newspaper.” Br. at 34-35
(quoting Ala. Code 8§ 12-21-142). This is factually wrong. Witz unequivocally
testified that both Source A and Source B provided information prior to publication
that was used in the Challenged Report:

Q:  And your testimony under oath here today is that two sources, Source
A and Source B, provided the information that went into the March 15th
article, correct?

A:  They provided some of the information that went into the March 15th
article.

Witz Tr. 68:25-69:7.

Q:  Kai Spears alleged presence in Brandon Miller’s car at the time of the
shooting was based entirely on the information of one anonymous
source, correct?

No.
What else was it based on?

Information from another source.

o » O 2

Source B?
A:  Inpart, yes.

Id. at 82:11-21.

26



Case 7:23-cv-00692-LSC Document 75 Filed 08/23/24 Page 33 of 48

While Plaintiff in briefing repeatedly emphasizes that Source B told Witz the
story was “likely wrong,” see, e.g., Br. at 34-35, this is a red herring. That statement
came after publication, when Witz was checking back with his sources. (Source A,
on the other hand, remained “steadfast.” Witz Tr. at 292:16-293:15.) That is
irrelevant. Because both Source A and Source B provided information in confidence
that The Times published, their identities—and information that would tend to
identify them—are privileged by statute. See Ala. Code §12-21-142.” Accordingly,
to the extent Alabama law applies, as urged by Plaintiff, the testimony Plaintiff seeks
to compel is protected by Alabama’s privilege.

Yet while Witz’s privilege assertion was proper under Alabama law, he is a
nonparty who was deposed in New York, where he lives and works, and which
broadly provides an absolute privilege against compelled disclosure of “any news
obtained or received in confidence or the identity of the source of any such news.”
N.Y. Civ. Rights Law § 79-h(b). As New York’s highest court, the Court of Appeals,

has explained, the privilege is “essential to maintenance of our free and democratic

" The legally relevant question, of course, is what information Witz possessed “at
the time of publication.” See, e.g., Spears v. N.Y. Times, 2023 WL 8459840, at *5
(N.D. Ala. Dec. 6, 2023) (Coogler, J.). Plaintiff’s Motion also misrepresents Witz’s
testimony when suggesting that “Witz refused to elaborate on how” Source B
“provided some sort of ‘partial confirmation’ of Source A’s claim that Spears was
that passenger. Br. at 35. To the contrary, Plaintiff’s counsel did not ask a single
follow-up question regarding what Witz meant by that phrase before moving on to
another line of questions. See Witz Tr. at 295:2-24.
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society” and “safeguarding the anonymity of those who provide information in
confidence is . . . the core principle of New York’s journalistic privilege.” Matter
of Holmes v. Winter, 3 N.E.3d 694, 699-700 (N.Y. 2013). The New York Court of
Appeals, in considering whether a New York nonparty journalist should be
compelled via subpoena to provide testimony in Colorado regarding confidential
sources she may have spoken to while in that state, articulated a strong state policy
of protecting New York journalists. As the court stated in denying the subpoena:
an order from a New York court directing a reporter to appear in another
state where, as here, there is a substantial likelihood that she will be
compelled to identify sources who have been promised confidentiality
would offend our strong public policy—a common-law, statutory and

constitutional tradition that has played a significant role in this State
becoming the media capital of the country if not the world.

Holmes, 3 N.E.3d at 705. Thus, “New York journalists should not have to consult
the law in the jurisdiction where a source is located or where a story ‘breaks’ . . . in
order to determine whether they can issue a binding promise of confidentiality.” 1d.

Given this strong public policy, a New York court would almost certainly
apply the New York privilege to a New York journalist’s testimony. Id.; see also,
e.g., In re NBC, 79 F.3d 346, 351 (2d Cir. 1996) (“[i]t is clear that any privileges
relating to the information sought are governed by New York law” where subpoena
issued in New York for action pending in District of Massachusetts); Cepeda v.
Cohane, 233 F. Supp. 465, 470 (S.D.N.Y. 1964) (citing “the well-established

doctrine that a state may refuse to apply the law of a sister state when the forum
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(deposition state) has contacts with the cause of action and has a fundamental public
policy not in accord with the law of the sister state (trial state)” to apply home
privilege); see generally 3 Jack B. Weinstein et al., Weinstein’s Federal Evidence
8 501.02 (“When a privilege is asserted at a deposition or other discovery proceeding
that occurs in a forum other than the one in which the trial is pending, most court[s]
apply the privilege law of their own state.”).

New York law protecting journalists is far broader that the Alabama statute
and provides absolute privilege for “any news obtained or received in confidence or
the identity of the source of any such news.” N.Y. Civ. Rights § 79-h(b). It also
provides a qualified privilege for non-confidential materials. N.Y. Civ. Rights § 79-
h(c). Plaintiff has not even attempted to make any showing that Witz’s privilege
assertions—which are limited to information that could identify confidential
sources—Tfall outside the protection of the New York, nor could he.

2. The First Amendment-Based Privilege

In addition to a state-law reporter’s privilege applicable in diversity actions,
the Eleventh Circuit also recognizes a qualified First Amendment privilege. Price,
416 F.3d at 1343. If the Court were both to find jurisdiction over the Motion and to
find neither state privilege applicable, it would then be necessary to reach the
question of whether Plaintiff can overcomes the constitutional right for journalists

to protect their newsgathering information. He cannot.
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First, it bears note that Plaintiff misstates the scope of the constitutional
privilege. While Plaintiff argues this privilege applies only to confidential sources,
Mot. at 41, this qualified privilege is not so limited. Rather, once a reporter

show[s] that he received the information in dispute while engaged in a

newsgathering capacity[,] . . . the party seeking disclosure must meet

a three part test in order to compel discovery: (1) the information

sought must be relevant, (2) the information sought must not be

obtainable by alternative means, and (3) there must be a compelling
need for the information.

Pinkard v. Johnson, 118 F.R.D. 517, 521 (M.D. Ala. 1987). While this privilege
unquestionably “protects the refusal to disclose the identity of confidential
informants,” Price, 416 F.3d at 1343, the privilege is applied on a sliding scale,
where “the more confidential the information sought, the greater the First
Amendment protection,” and where “information was given to a reporter on a
promise of confidentiality, a court would be more reluctant to compel a betrayal of
such a confidence,” Pinkard, 118 F.R.D. at 521. In civil cases, “courts must
recognize that the public interest in nondisclosure of journalist’s news sources will
often be weightier than the private interest in compelled disclosure.” Id. (quoting
Baker v. F & F Inv., 470 F.2d 778, 785 (2d Cir. 1972).

Witz acknowledges that Plaintiff can satisfy the first prong, relevance,?®

However, Plaintiff cannot overcome the First Amendment privilege because he

8 It nevertheless remains to be seen whether Plaintiff can establish that the
Challenged Report was materially “factually untrue and defamatory,” as he argues,
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cannot satisfy the second and third prongs: he has neither made efforts to obtain the
information he seeks from other individuals nor has he demonstrated a compelling
need for the information.

On the second prong of the privilege analysis, courts consider whether the
movant seeking to overcome the qualified privilege have “exhausted” other
opportunities to discover the information. In Price, an authority upon which Plaintiff
relies on in his Motion, the Eleventh Circuit denied a motion to compel the identity
of an anonymous source, noting that the movant “has taken some depositions, but
not enough for us to conclude that he has no other reasonable means of discovering
the identity of the confidential source.” Price, 416 F.3d at 1346. Indeed, in Price
the defendant had provided a list of “all seventeen people . . . he had interviewed in
connection with the story,” one of whom was the confidential source in question, yet
Plaintiff had failed to depose any of those people. Id. at 1347. Plaintiff cites this
very language, Br. at 46, which clearly establishes why he has failed to meet this

prong of the test.

see Br. at 47. For example, while Plaintiff cites excerpts from the testimony of his
friends that he argues establish that he “drove directly from Moe’s BBQ to Bryant
dorm without making any stops,” id., Dylan Serafini testified in his deposition that
Plaintiff left Moe’s intending to follow Miller and that they drove “mostly just
straight through The Strip” looking for Miller, stopping at various points to look for
Miller — all within seconds of the shooting of Jamea Harris on the Strip. See Br. EX.
16, Dkt. 72-16 at 82:2-85:5.
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Plaintiff has so far deposed five nonparty witnesses employed by The Times
but he has not deposed, or even noticed the depositions of, any other witnesses.
While there is no guarantee that Plaintiff will be able to determine the identity of
either confidential source—and Witz hopes that his sources remain confidential
pursuant to his agreements with them—the law requires that a party seeking to
overcome the privilege demonstrate substantial efforts to obtain information from
other nonparty witnesses before potentially overcoming the reporter’s privilege.
Price, 416 F.3d at 1345; see, e.g., La Rouche v. NBC, 780 F.2d 1134, 1139 (4th Cir.
1986) (district court did not abuse discretion in denying motion to compel identity
of confidential source and denying motion to preclude media defendant from relying
on the sources as trial because movant “had not exhausted reasonable alternative
means of obtaining this same information. . . . He did not exhaust all of his non-party
depositions before making the motion, and he failed to demonstrate to the court
unsuccessful, independent attempts to gain the requested information.”).

As to whether Plaintiff has established a compelling need for the identity of
Source B, or identifying information that could lead to the unmasking of both
Source A and Source B, Plaintiff argues he must have the information in order to
prove that Defendant published the Challenged Report with the requisite degree of
fault, whether negligence or constitutional “actual malice” awareness of falsity. Br.

at 50-51. But where Plaintiff failed even to inquire about significant aspects of
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Witz’s interactions with Source A or Source B, see supra at 7-12, it is hard to
characterize the claimed need to depose the sources as “compelling,” rather than as
a fishing expedition.

Indeed, the classic scenarios for a compelling need to unmask a confidential
source are where there is evidence that the source was fabricated or where a
journalist did nothing in the course of reporting other than talk to a single unnamed
source. For example, the Eleventh Circuit in Price explained that, “where the only
source for the allegedly libelous comments is the informant, the only way to
determine recklessness is to examine the reliability of the informant.” 416 F.3d at
1345 (cleaned up; emphasis added). In such situations, a news organization may be
held to have acted with actual malice—knowledge or reckless disregard of falsity—
by publishing information from an unreliable source and purposefully avoiding
known sources who might contradict the source. See, e.g., Harte-Hanks Commc’ns
v. Connaughton, 491 U.S. 657, 692 (1989).

However, where there is other corroborating information, as here, and where
witnesses have testified about the steps they took to investigate the veracity of the
information from Source A and Source B, a plaintiff’s desire for disclosure is not
nearly as compelling when balanced against the constitutional privilege for
journalists. As the Fifth Circuit Court of Appeals articulated, it is often

possible to establish malice or lack of malice without disclosure of the
identity of the informant. A plaintiff may be able to find other evidence
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of malice, or a defendant may be able to come forward with sufficient
evidence of prudence in printing which would carry the burden in
support of a motion for summary judgment.

Miller v. Transam. Press, 621 F.2d 721, 726 (5th Cir. 1980).

In this case, Plaintiff has elicited testimony making clear that prior to
publication, Witz learned of Plaintiff’s identity from Source A, received partial
confirmation of Plaintiff’s identity from Source B, and reviewed surveillance video
and documents with Source A. Witz Tr. 177:16-178:20; 207:10-208:3. In other
words, this is not a case that hinges solely on the evaluation of the credibility of a
single anonymous source, nor is there any evidence of fabrication.

In addition, discovery has provided significant documents and testimony
regarding the efforts by Witz and his editor, Garcia, to evaluate the veracity of the
information provided by Source A and to seek comment from those familiar with
the case prior to publication, including seeking comment from Plaintiff, his father
Christian Spears, the University of Alabama, Marshall University, the Tuscaloosa
Police Department, and the Violent Crimes Unit. Witz Tr. 114:16-125:21; 225:12-
18; 226:3-14; 246:17-247:25; 249:3-24; 250:16-20; 253:20-256:25; 267:7-18;
268:6-270:5; see also Garcia Tr. 29:3-34:8. As Garcia explained, he and Witz

talked about how Source A knew what Source A knew, we talked about

Source A’s familiarity with the case generally. We talked about other

pieces of information that Source A and Billy talked about and about

the accuracy and reliability of that information. We talked about
Source A’s motivation, whether Source A had a reason to, you know,
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either lie to us or have wrong information or to steer us wrong. We
talked through all those things before we published.

Garcia Tr. 24:19-25:4. Such record evidence distinguishes this case from scenarios
discussed in the Miller case, in which the Fifth Circuit agreed that disclosure of the
identities of anonymous sources is more important if there was “substantial evidence
tending to show that the defendants’ published assertions are so inherently
improbable that there was a strong reason to doubt the veracity” of the confidential
source, or evidence showing that “the defendant in fact entertained serious doubt as
to the truth of the matters published.” Miller, 621 F.2d at 726.

In other words, even if unmasking Source A or Source B might lead to some
evidence that they were somehow inherently unreliable—a speculation that Witz
denies—there is a clear record here about what Witz actually did to conduct an the
investigation into his sources’ information, the type of which courts find sufficient
to defeat allegations of actual malice fault. See, e.g., Michel v. NYP Holdings, 816
F.3d 686, 704 (11th Cir. 2016) (“the failure to investigate, standing alone, does not
give rise to a conclusion that the defendants acted with actual malice. Rather, the
plaintiff must plead facts giving rise to a reasonable inference that the defendants
acted to intentionally avoid learning the truth.”). Because Witz relied on information
from two anonymous sources, and reviewed surveillance video and documents,

including transcripts of witness statements, and conducted an investigation into his

35



Case 7:23-cv-00692-LSC Document 75 Filed 08/23/24 Page 42 of 48

sources’ information, there is no compelling reason to overcome the constitutional
privilege and to compel Witz to identify his anonymous sources.

I11.  PLAINTIFF’S REQUEST FOR ALTERNATIVE RELIEF
SHOULD BE DENIED

Plaintiff, in the alternative, asks that if the Court declines to compel Witz to
disclose the identities and information regarding his confidential sources, that the
Court find that The Times is precluded from relying on the information Witz
received from Source A. Br. at 51-53. (Plaintiff has not asked that the Court provide
any alternative relief with respect to Source B.) The request should be denied.

The request is a non sequitur, in that it seeks penalties conditioned upon the
Court’s determination that the nonparty witness’s privilege assertions were proper.
Penalties are typically assessed as sanctions, should a party refuse to comply with
an order. For example, Plaintiff relies on DeRoburt v. Gannett Co., 507 F. Supp.
880 (D. Haw. 1981), a case where a court addressed only the qualified First
Amendment privilege, finding it overcome, and held that if defendants still failed to
disclose their sources despite the qualified privilege being overcome, the court could
Impose an adverse inference that the sources did not exist. 1d. at 886-87. Plaintiff’s
invitation for the Court to sanction The Times here for Witz’s proper invocation of
the privilege is, of course, not analogous. Indeed, as this Court previously
recognized in the context of the legislative privilege, drawing an adverse inference

from the “mere assertion of the ... privilege . . . would render the privilege
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meaningless.” Greater Birmingham Ministries v. Merrill, 2017 U.S. Dist. LEXIS
233149, at *31 (N.D. Ala. Mar. 13, 2017) (Coogler, J.).

By seeking to penalize The Times for Witz’s proper invocation of the
reporter’s privilege, Plaintiff similarly seeks to render the protection afforded by the
Alabama and New York statutes, and the First Amendment, meaningless. Courts
around the country, however, have rejected the prospect of preemptively penalizing
a party for reliance on a statutory privilege. For example, the Indiana Court of
Appeals noted that refusing to permit media defendants to rely on information from
their confidential sources “would emasculate the protection afforded by the shield
law,” and “Indiana has long held, as a matter of the common law of privilege, that
no adverse inference may be drawn from the invocation of statutory privilege.”
Jamerson v. Anderson Newspapers, 469 N.E.2d 1243, 1250 (Ind. Ct. App. 1984).
Similarly, the Pennsylvania Supreme Court held that if a media defendant invokes
the state’s privilege “to avoid disclosing a source, no inference either favorable or
adverse may be drawn from the act of invoking that privilege as to the reliability of
the unidentified source or as to the accuracy of the information supplied.” Sprague
v. Walter, 543 A.2d 1078, 1086 (Pa. 1988); see also Jewell v. Holzer Hosp. Found.,
899 F.2d 1507, 1514 (6th Cir. 1990) (no adverse inference may be drawn where a
party chose not to call a privileged witness and invoked the doctor-patient privilege

to exclude privileged testimony).
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The authorities relied upon by Plaintiff do not support a different result. For
example, Plaintiff relies on Greenberg v. CBS, 69 A.D.2d 693 (N.Y. App. Div.
1979). In that case, the media defendant sought to rely on confidential sources as
proof that the journalist had properly investigated the claims made by a single
source, whose veracity had been “significantly challenge[d]” by evidence submitted
by the plaintiff. 1d. at 701. As the court explained, the media defendant sought to
“rely on undisclosed sources and information for verification and offer this
verification as ‘proof” of their responsibility.” 1d. at 708-09. Such an argument,
however, was an improper “exploitation of the statute.” Id. at 709. But as a
subsequent federal court explained, Greenberg is “clearly distinguishable” if a
media defendant’s efforts to investigate allegations are more robust—including by
seeking on-the-record interviews with other sources, obtaining documentary
evidence, and providing the subject of the allegations an opportunity to respond. See
Mott v. Anheuser-Busch, 910 F. Supp. 868, 877 (N.D.N.Y. 1995), aff’d, 112 F.3d
504 (2d Cir. 1996) (unpublished); see also Sprewell v. NYP Holdings, 841 N.Y.S.2d
7, 10-11 (N.Y. App. Div. 2007) (finding lack of fault on summary judgment over
reporting based on two undisclosed confidential sources where reporter sought
comment from the plaintiff and made other “investigative efforts™).

Plaintiff also relies on Dowd v. Calabrese, 577 F. Supp. 238 (D.D.C. 1983),

which illustrates the circumstances warranting an exception to the rule. In that case,
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the court similarly considered a qualified privilege in the context of a media
defendant that sought to rely on the existence and veracity of information provided
by several confidential sources as proof that the journalist had properly investigated
allegedly defamatory allegations. Id. at 243. The plaintiff, however, “made at least
a threshold showing that” in that case the journalist had “fabricate[d] the existence
of some sources or misrepresent[ed] the evidence they would be likely to provide.”
Id. at 244. The court concluded that, because there were “already indications of
fabrication, it would be wholly unfair to leave plaintiffs in this predicament.” Id.
Notably, though, the court denied the plaintiffs’ motion to compel disclosure of the
identities of numerous other confidential sources after finding that such information
was not crucial to plaintiff’s case. Id. at 245-46. Such motion was also premature,
as it “was filed well before discovery terminated, and the subsequent course of
discovery may have obviated or at least minimized plaintiffs’ need for an order to
compel.” Id.

Dowd is instructive in that one aspect, at least: In finding that the motion by
the plaintiff in that case was premature. Any requested restriction on testimony at
trial is clearly premature when raised well before the close of discovery. Witz
properly invoked his statutory and constitutional right to protect from compelled

disclosure of information that could identify his two anonymous sources, and the
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privilege has not been overcome. Penalizing The Times now, long before the close

of discovery, is both improper and premature.

Because the Motion was filed in the wrong jurisdiction, improperly seeks to
cure deficiencies in his own counsel’s deposition questions, and asks the Court to
compel disclosure of privileged information, Plaintiff’s Motion should be denied in
full and his request to recover expenses and attorneys’ fees pursuant to Fed. R. Civ.

P. 37(a)(5)(A) and sanctions pursuant to Fed. R. Civ. P. 30(d)(2) should similarly be

denied.

Dated: August 23, 2024

CONCLUSION

Respectfully submitted,

/s/ John G. Thompson

John G. Thompson
jthompson@lightfootlaw.com
Matthew J. Winne
mwinne@lightfootlaw.com
Lightfoot, Franklin & White, L.L.C.
The Clark Building

400 North 20th Street
Birmingham, AL 35203-3200
(205) 581-0700

(205) 581-0799 (facsimile)
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Chad R. Bowman (pro hac vice)
bowmanchad@ballardspahr.com
Emmy Parsons (pro hac vice)
parsonse@ballardspahr.com
Ballard Spahr LLP

1909 K Street NW, 12th Floor
Washington, DC 20006

(202) 661-2200

(202) 661-2299 (facsimile)

Attorneys for Defendant
The New York Times Company
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CERTIFICATE OF SERVICE

| hereby certify that on this 23rd day of August, 2024, | electronically filed
the foregoing with the Clerk of Court using the CM/ECF system, which will send
notification of such filing to:

R. Matt Glover
PRINCE GLOVER HAYES
1 Cypress Point
701 Rice Mine Road North
Tuscaloosa, AL 35406
Phone: (205) 345-1234
Fax: (205) 752-6313
Email: mglover@princelaw.net

Stephen P. New
NEW, TAYLOR & ASSOCIATES
430 Harper Park Drive
P.O. Box 5516
Beckley, WV 25801
Telephone: 304-250-6017
Facsimile: 304-250-6012
Email: steve@newlawoffice.com

Mary Virginia Buck
BUCK LAW
13112 Martin Road Spur
Northport, AL 35473
Phone: (205) 752-6773
Email: bucklaw@charter.net

/s/ John G. Thompson
OF COUNSEL
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AO 88A (Rev. 02/14) Subpoena to Testify at a Deposition in a Civil Action

UNITED STATES DISTRICT COURT

for the
Northern District of Alabama

KAl SPEARS

Plaintiff
\'%

. Civil Action No. 23-CV-00692-LSC
THE NEW YORK TIMES COMPANY

N N N N N N

Defendant
SUBPOENA TO TESTIFY AT A DEPOSITION IN A CIVIL ACTION

To: BILLY WITZ c/o Chad R. Bowman, Esquire
Ballard Spahr, 1909 K Street, NW, 12th Floor, Washington, DC 20006

(Name of person to whom this subpoena is directed)

9( Testimony:. YOU ARE COMMANDED to appear at the time, date, and place set forth below to testify at a
deposition to be taken in this civil action. If you are an organization, you must designate one or more officers, directors,
or managing agents, or designate other persons who consent to testify on your behalf about the following matters, or
those set forth in an attachment:

Place: 'Date and Time:
Ballard Spahr, 1675 Broadway, 19th Floor, ‘ 07/10/2024 9:00 am EST

New York , NY 10019-5820 ‘

The deposition will be recorded by this method: ~ Stenographic & video

= Production: You, or your representatives, must also bring with you to the deposition the following documents,
electronically stored information, or objects, and must permit inspection, copying, testing, or sampling of the
material:

The following provisions of Fed. R. Civ. P. 45 are attached — Rule 45(c), relating to the place of compliance;
Rule 45(d), relating to your protection as a person subject to a subpoena; and Rule 45(¢e) and (g), relating to your duty to
respond to this subpoena and the potential consequences of not doing so.

CLERK OF COURT

OR
/s/ R. Matt Glover

Signature of Clerk or Deputy Clerk Attorney’s signature

The name, address, e-mail address, and telephone number of the attorney representing (name of party)
R. Matt Glover, Prince Glover Hayes , who issues or requests this subpoena, are:

1 Cypress Pt, 701 Rice Mine Rd N., Tuscaloosa, AL 35406 matt@princelaw.net

Notice to the person who issues or requests this subpoena
If this subpoena commands the production of documents, electronically stored information, or tangible things before
trial, a notice and a copy of the subpoena must be served on each party in this case before it is served on the person to
whom it is directed. Fed. R. Civ. P. 45(a)(4).
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AO 88A (Rev. 02/14) Subpoena to Testify at a Deposition in a Civil Action (Page 2)

Civil Action No. 23-CV-00692-LSC

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 45.)

I received this subpoena for (name of individual and title, if any)

on (date)

= [ served the subpoena by delivering a copy to the named individual as follows:

on (date) ; or

= I returned the subpoena unexecuted because:

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, I have also
tendered to the witness the fees for one day’s attendance, and the mileage allowed by law, in the amount of

$

My fees are $ for travel and $ for services, for a total of $ 0.00

I declare under penalty of perjury that this information is true.

Date:

Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc.:
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Federal Rule of Civil Procedure 45 (¢), (d), (e), and (g) (Effective 12/1/13)

(c¢) Place of Compliance.

(1) For a Trial, Hearing, or Deposition. A subpoena may command a
person to attend a trial, hearing, or deposition only as follows:
(A) within 100 miles of where the person resides, is employed, or
regularly transacts business in person; or
(B) within the state where the person resides, is employed, or regularly
transacts business in person, if the person
(i) is a party or a party’s officer; or
(ii) is commanded to attend a trial and would not incur substantial
expense.

(2) For Other Discovery. A subpoena may command:

(A) production of documents, electronically stored information, or
tangible things at a place within 100 miles of where the person resides, is
employed, or regularly transacts business in person; and

(B) inspection of premises at the premises to be inspected.

(d) Protecting a Person Subject to a Subpoena; Enforcement.

(1) Avoiding Undue Burden or Expense; Sanctions. A party or attorney
responsible for issuing and serving a subpoena must take reasonable steps
to avoid imposing undue burden or expense on a person subject to the
subpoena. The court for the district where compliance is required must
enforce this duty and impose an appropriate sanction—which may include
lost earnings and reasonable attorney’s fees—on a party or attorney who
fails to comply.

(2) Command to Produce Materials or Permit Inspection.

(A) Appearance Not Required. A person commanded to produce
documents, electronically stored information, or tangible things, or to
permit the inspection of premises, need not appear in person at the place of
production or inspection unless also commanded to appear for a deposition,
hearing, or trial.

(B) Objections. A person commanded to produce documents or tangible
things or to permit inspection may serve on the party or attorney designated
in the subpoena a written objection to inspecting, copying, testing, or
sampling any or all of the materials or to inspecting the premises—or to
producing electronically stored information in the form or forms requested.
The objection must be served before the earlier of the time specified for
compliance or 14 days after the subpoena is served. If an objection is made,
the following rules apply:

(i) At any time, on notice to the commanded person, the serving party
may move the court for the district where compliance is required for an
order compelling production or inspection.

(ii) These acts may be required only as directed in the order, and the
order must protect a person who is neither a party nor a party’s officer from
significant expense resulting from compliance.

(3) Quashing or Modifying a Subpoena.

(A) When Required. On timely motion, the court for the district where
compliance is required must quash or modify a subpoena that:

(i) fails to allow a reasonable time to comply;

(i) requires a person to comply beyond the geographical limits
specified in Rule 45(c);

(iii) requires disclosure of privileged or other protected matter, if no
exception or waiver applies; or

(iv) subjects a person to undue burden.

(B) When Permitted. To protect a person subject to or affected by a

subpoena, the court for the district where compliance is required may, on
motion, quash or modify the subpoena if it requires:

(i) disclosing a trade secret or other confidential research, development,
or commercial information; or

(ii) disclosing an unretained expert’s opinion or information that does
not describe specific occurrences in dispute and results from the expert’s
study that was not requested by a party.

(C) Specifying Conditions as an Alternative. In the circumstances
described in Rule 45(d)(3)(B), the court may, instead of quashing or
modifying a subpoena, order appearance or production under specified
conditions if the serving party:

(i) shows a substantial need for the testimony or material that cannot be
otherwise met without undue hardship; and
(ii) ensures that the subpoenaed person will be reasonably compensated.

(e) Duties in Responding to a Subpoena.

(1) Producing Documents or Electronically Stored Information. These
procedures apply to producing documents or electronically stored
information:

(A) Documents. A person responding to a subpoena to produce documents
must produce them as they are kept in the ordinary course of business or
must organize and label them to correspond to the categories in the demand.

(B) Form for Producing Electronically Stored Information Not Specified.
If a subpoena does not specify a form for producing electronically stored
information, the person responding must produce it in a form or forms in
which it is ordinarily maintained or in a reasonably usable form or forms.

(C) Electronically Stored Information Produced in Only One Form. The
person responding need not produce the same electronically stored
information in more than one form.

(D) Inaccessible Electronically Stored Information. The person
responding need not provide discovery of electronically stored information
from sources that the person identifies as not reasonably accessible because
of undue burden or cost. On motion to compel discovery or for a protective
order, the person responding must show that the information is not
reasonably accessible because of undue burden or cost. If that showing is
made, the court may nonetheless order discovery from such sources if the
requesting party shows good cause, considering the limitations of Rule
26(b)(2)(C). The court may specify conditions for the discovery.

(2) Claiming Privilege or Protection.

(A) Information Withheld. A person withholding subpoenaed information
under a claim that it is privileged or subject to protection as trial-preparation
material must:

(i) expressly make the claim; and

(ii) describe the nature of the withheld documents, communications, or
tangible things in a manner that, without revealing information itself
privileged or protected, will enable the parties to assess the claim.

(B) Information Produced. 1f information produced in response to a
subpoena is subject to a claim of privilege or of protection as
trial-preparation material, the person making the claim may notify any party
that received the information of the claim and the basis for it. After being
notified, a party must promptly return, sequester, or destroy the specified
information and any copies it has; must not use or disclose the information
until the claim is resolved; must take reasonable steps to retrieve the
information if the party disclosed it before being notified; and may promptly
present the information under seal to the court for the district where
compliance is required for a determination of the claim. The person who
produced the information must preserve the information until the claim is
resolved.

(g) Contempt.

The court for the district where compliance is required—and also, after a
motion is transferred, the issuing court—may hold in contempt a person
who, having been served, fails without adequate excuse to obey the
subpoena or an order related to it.

For access to subpoena materials, see Fed. R. Civ. P. 45(a) Committee Note (2013).
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA

WESTERN DIVISION
KAI SPEARS, §
PLAINTIFF, g
VS. g Case No.: 7:23-cv-577-LSC
THE NEW YORK TIMES g
COMPANY, §
DEFENDANTS. g

NOTICE OF TAKING VIDEO DEPOSITION

TO: ALL COUNSEL OF RECORD
You are hereby notified that the Plaintiff will take the testimony by
deposition upon oral examination for the purpose of discovery or for use
as evidence 1n this cause, or for both purposes, in accordance with the
statutes and rules provided, of the following named persons, to-wit:
BILLY WITZ

DATE& TIME: Said deposition is to be taken on Wednesday, July 10,
2024 at 9:00 a.m. EST

PLACE: Said deposition is to be taken at the offices of Ballard
Spahr, 1675 Broadway, 19th Floor, New York , NY
10019-5820
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PERSON Said deposition shall be taken before a Court Reporter,
BEFORE or before some officer authorized by law to take
WHOM depositions. Said deposition will be videotaped. The
TAKEN: videotaping of the witness' testimony will be conducted

pursuant to Rule 30(b)(4), and the August 1, 2004
Committee Comments thereto, in order to assure the
recorded testimony is accurate and trustworthy, as
well as to assure the witness will be treated fairly.

Respectfully submitted,

/s/ R. Matt Glover

R. Matt Glover (asb-7828-a43g)
Prince Glover Hayes

1 Cypress Point

701 Rice Mine Road North
Tuscaloosa, Alabama 35406
Phone: (205) 345-1234

Fax: (205) 752-6313

Email: matt@princelaw.net

CERTIFICATE OF SERVICE

This is to certify that I have this day served counsel for the opposing
party in the foregoing matter with a copy of this pleading by depositing
the same in the United States Mail with adequate postage prepaid
thereon and properly addressed to him, by facsimile, or by personal
delivery to him.

Chad R. Bowman, Esquire John G. Thompson, Esquire
Emmy Parsons, Esquire Matthew J. Winne, Esquire

This the 5th day of June, 2024.
/s/ R. Matt Glover
Of Counsel
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA
WESTERN DIVISION

KAl SPEARS, )

PLAINTIFF, )
VS. )Case No.:
)7:23-cv-577-LSC
THE NEW YORK TIMES COMPANY, )

)
DEFENDANTS. )

1675 Broadway
New York, New York
2:18 p.m.
July 17, 2024
DEPOSITION OF OSKAR GARCIA, appearing at the
above-mentioned time and place before ANNMARIE

OAKLEY, a Notary Public of the State of New York.
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are not hard and fast rules.

Q. The standards are though; correct?

A. The standards for what?

Q. The New York time standards on journalism.
A. The ethical standards?

Q. Yes.

A. Yes.

Q. Do you believe that attribution though
meets with the standards?

A. Yes.

Q. What in that article is telling the reader
that the source is credible?

A. Well, it says that it's a person familiar
with the case.

Q. So is everybody else in Alabama, right?

A. 1 don't know.

Q. What did Billy Witz do to determine
whether the source was credible and believable?

A. We talked about a lot of things. We
talked about how Source A knew what Source A knew,
we talked about source A's familiarity with the case
generally. We talked about other pieces of
information that Source A and Billy talked about and
about the accuracy and reliability of that

information. We talked about Source A's motivation,

877-373-3660

Veritext Legal Solutions

800.808.4958
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whether Source A had a reason to, you know, either
lie to us or to have wrong information or to steer
us wrong. We talked through all those things before
we published.
Q. It turns out that was wrong, right?
A. It turns out it was wrong, yes.
Q. So which was it, was Source A lying or
were they just misinformed?
A. 1 don't know.
Q. Take a look at Exhibit 3-B. Are familiar
with Radio Television Digital News Associations Code
of Ethics?
(One-page document was introduced as
Exhibit 3-B.)
MR. BOWMAN: Just for-the-record,
same objection to the exhibit. It's cut off on the
right and appears to be the first page of a
multipage document.
Q. Are you familiar with these code of
ethics?
A. I'm generally familiar that this
organization has a code of ethics.
Q. All right. It starts, "Journalism's
obligation is to the public."” Do you agree with

that?

877-373-3660

Veritext Legal Solutions

800.808.4958
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correct?

A. That was part of it.

Q. He talks to Kai Spears, and we'll get
through the so called questioning of Spears at the
shooter round on the 15th or in the looker room, and
no comment; correct?

A. Kai Spears declines to comment.

Q. Mm-hmm. Brandon Miller no comment, right?

A. | believe so, yes.

Q. I believe that there was an intention to
question Coach Oats but that didn't happen; correct?

A. | believe so that it did not happen.

Q. In the evening there were some attempt to
reach out to Marshall University and Grant Traylor
In the sports information department of Marshall
University; correct?

A. | believe so, on-the-record, yes.

Q. Was there any off-the-record discussion
with anyone from Marshall?

A. | don't know.

MR. BOWMAN: Objection based on the
Reporter's Privilege.

MR. NEW: You want to instruct him
not to answer that about Marshall?

MR. BOWMAN: | am.

877-373-3660

Veritext Legal Solutions

800.808.4958
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document at the same time. Were you talking as you
were in the document?

A. | don't remember but I believe that -- |
believe that it's highly possible.

Q. Go over to page 224, please. "Video of
the shooting showed Brandon Miller, a star player
from the Crimson Tide, in a car amid crossfire along
with a passenger who was identified in witness
transcripts as," and then it's blank; correct?

A. Yes.

Q. Why is the passenger name blank at that
point?

A. |l don'trecall.

Q. Had you or Mr. Witz at that point seen
witness' transcript that purported to identify Kai
Spears as a passenger in Miller's vehicle at the
time of the shooting?

A. 1 don't believe | had and | don't know if
Billy had.

Q. Did you ever talk to either of the
anonymous sources yourself?

A. No.

Q. When you approved the anonymous sourcing
how important was it to you, if at all, whether the

anonymous source had firsthand knowledge of whether

Veritext Legal Solutions

877-373-3660 800.808.4958
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Spears was the passenger at the time of the
shooting?

A. Well, we certainly -- we certainly asked
the question. The questions about how Source A and
Source B knew what they knew but we didn't feel that
the only way to report that was by getting it
directly from somebody who was on the scene of the
shooting.

Q. So secondhand knowledge, hearsay,
whatever, that's just fine for you all, right?

MR. BOWMAN: Objection. Argumentive.

The witness can answer.

A. That's not what | said.

MR. BOWMAN: This 14?

MR. NEW: 15.
(NYT(Spears)0001816-NYT(Spears)0001823 was
introduced as Exhibit 15.)

Q. Take a look at 15.
(Witness reviewing document.)
Q. Have you seen this email before,
Mr. Garcia?
A. Yes, | have.
Q. This is the standards editor, Phil
Corbett; correct?

A. He was standard editor at the time, yes.

Veritext Legal Solutions

877-373-3660 800.808.4958
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Court Opinions

Bros. v. Bros., No. DR-86-200107, 1989 BL 178, 16 Med. L. Rptr. 1031 (Ala. Cir. Ct. Jan. 09,
1989), Court Opinion

Alabama Circuit Court, Marshall County

PAUL BROTHERS v. LANDA JEAN BROTHERS and MARSHAL COUNTY DEPARTMENT OF
HUMAN RESOURCES, Intervenor

No. DR-86-200107

January 9, 1989

Show Headnotes

Television reporter moves to quash subpoena.
Motion granted.

Parker, J.:

Full Text of Opinion

This action comes before the Court on motion to quash subpoena issued by intervenor to
Erica Lane, a newsreporter for WHNT-TV in Huntsville, Alabama.

In this action, a divorce was entered between plaintiff and defendant and the custody of a
two-year-old child, Lori Brothers, was awarded to the mother-defendant with visitation
privileges granted to the father-plaintiff. Later, the mother made accusations of sexual
abuse of the child by the father. A hearing was held on that matter and the trial court
concluded the evidence was insufficient to prove the accusation but ordered supervised
visitation. The child has since been surreptitiously removed by the mother depriving the
father of visitation and in violation of the orders of this Court. The defendant-mother has
since been adjudged in contempt of court and is incarcerated in the Marshall County jail
until she purges herself of contempt of court. This Court has awarded temporary custody of
Lori Brothers to the Marshall County Department of Human Resources.

The news media have seized upon this case and have given much publicity concerning it.
Apparently, Erica Lane has done a series of reports on the case including a personal
interview, on video tape, with Lori Brothers at her hidden location which was televised on
WHNT-TV.

The intervenor has now issued a subpoena to Erica Lane to produce her documents, notes
and material and to give testimony concerning the interview with Lori Brothers and the
place of same as to give DHR information to secure custody of the child. The video tape in
question was presented in court and viewed by the attorney for Lane, plaintiff and
defendant, DHR and this judge.

The intervenor insists that a reporter has no shield to eye witness events as applies to all
citizens. Lane contends that she is protected by the Alabama Shield Law, Alabama Code 12-
21-142 and by the First Amendment to the United States Constitution.

Both parties have cited to the Court Branzburg v. Hayes, 408 U.S. 665 , 33 L ed 2d 626 , 92
S.Ct. 2646 and Pinkard v. Johnson, 118 F.R.D. 517 . The Pinkard case concerns a waiver of
the “shield” where a reporter voluntarily gave information concerning his story to an
attorney on tape but claimed his privilege to Court. The Court ruled that once waived, the
“shield” could not later be invoked.

Branzburg essentially says that in Kentucky a reporter is not protected by the First
Amendment from testifying in court to protect confidentiality agreements as to criminal
activity he has observed. But Branzburg further states: “The public has a right to everyone's
evidence except for those persons protected by a constitutional, common law or statutory

https://www.bloomberglaw.com/product/ip/document/XKB1JON 12



8/21/24, 12:45 PM Case 7 Ha-0\630) 60 2k-8200 D0 cosnmNtz s, BediedHil @pDBA2 2 Lir. Bage &.ab&3), Court Opinion

privilege.” It footnoted that seventeen states provided statutory protection. Alabama is one
of those states, Code of Alabama 12-21-142 .

Therefore, Lane is “shielded” by statute from legal proceedings to disclose any sources of
information procured by her or obtained by her in her “newsgathering” activity and televised

or published by her. As to incidents witnessed by her, as may be witnessed by ordinary
citizens, this did not occur. All information or events she witnessed was in her reporting
capacity and not as an ordinary citizen and the shield protects her.

It is, therefore ORDERED and ADJUDGED by the Court, that the subpoena to Erica Lane be
and it hereby is quashed except as to matters published, televised or made public by her.

Many words have been written concerning freedom of press or news media in court
decisions, constitutional and legislative acts as well as almost as other types of publications.
As harsh as it may seem in some instances its value to the public may be redeeming.
Whatever, all may think, its future is for the legislative branch, not the judiciary.

https://www.bloomberglaw.com/product/ip/document/XKB1JON 2/2
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The Wayback Machine - https://web.archive.org/web/20230316001247/https://www.nytimes.com/2023/03/15/...

@1]3 New ﬁﬂl‘k Cimes https://www.nytimes.com/2023/03/15/sports/ncaabasketball/alabama-
shooting.html

A Fourth Alabama Player Was at a Deadly Shooting, in a
Car Hit by Bullets

The presence of a fourth Crimson Tide player at the deadly shooting in January has come
to light as the team begins its run as the top overall seed in the N.C.A.A. men's tournament.

ﬁa By Billy Witz
A

March 15, 2023, 8:10 p.m. ET

BIRMINGHAM, Ala. — A fatal January shooting that involved members of the top-ranked
Alabama men’s basketball team, which has loomed over the Crimson Tide as they chase a
national championship, could have been even more deadly, as surveillance video showed
that two players were in a car struck by bullets in the crossfire.

The shootout, which sent people nearby scrambling for cover, killed Jamea Harris, 23, who
was a passenger in a car. In another car that was struck were Brandon Miller, a star
player for the Crimson Tide, and Kai Spears, a freshman walk-on whose presence at the
scene had not been previously reported.

Including Spears, at least four Alabama players have now been placed at the scene of the
shooting that took place in the early morning hours of Jan. 15, as bars emptied out along
The Strip, a popular gathering spot for students near campus along University Boulevard
in Tuscaloosa.

Darius Miles, a now-former Alabama basketball player, is in Tuscaloosa County Jail on
capital murder charges. He is accused of handing his gun to Michael Davis, a childhood
friend, who is also facing capital murder charges and has been accused of firing the bullet
that killed Harris. Miles and Davis were indicted by a grand jury last week. A lawyer for
Davis said that Davis had been acting in self-defense, while a lawyer for Miles said in a
statement that evidence not seen by the grand jury showed that Miles was innocent.



https://web.archive.org/web/20230316001247/https://www.nytimes.com/
https://web.archive.org/web/20230316001247/https://www.nytimes.com/by/billy-witz
https://web.archive.org/web/20230316001247/https://www.nytimes.com/by/billy-witz
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Darius Miles during a game in December. A lawyer for Miles said in a statement that
evidence not seen by the grand jury showed that Miles, who is facing capital murder
charges, is innocent. Brandon Sumrall/Getty Images

Jaden Bradley, a freshman guard, was also at the scene. A review of surveillance video
showed his car was in a narrow lane that intersects University Boulevard, parked ahead
of Miller and Spears. Behind Miller and Spears was a Jeep with Harris in the front
passenger seat.

The video showed Davis approaching the Jeep from behind, along the driver’s side. Soon,
flashes from gunshots could be seen entering and exiting the Jeep. After several shots
were exchanged, Davis appeared to have been hit and staggered backward into a
telephone pole. He regained his balance and circled in front of Bradley’s car while
continuing to fire at the Jeep. Two bullets struck the windshield of Miller’s car. Neither
struck Miller or Spears.

“I'm sorry, I’'m not going to be able to speak about that,” said Spears, a freshman who has
not played this season and who is the son of Marshall University’s athletic director,
Christian Spears. Kai Spears briefly spoke Wednesday in the locker room Alabama was
using for practice ahead of its first-round N.C.A.A. tournament game against Texas A&M-
Corpus Christi on Thursday. Miller also declined to comment.

In its aftermath, the school has sought to distance itself from the shooting. Miles was
dismissed from the team and kicked out of school within hours of his arrest, and the
involvement of other players — of which the school was aware — was kept quiet as the
Crimson Tide established themselves as the toast of the Southeastern Conference and one
of the best teams in the country:.

Alabama athletic officials did not immediately respond to messages seeking comment on
Wednesday.

On Feb. 21, a police detective testified at a pretrial hearing about the presence of Miller
and Bradley at the scene. He said that Miles had texted Miller, telling him to pick him up
and that “I need my joint,” referring to Miles’s gun, which he had left in the back seat of
Miller’s car.
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The detective also made note of an unidentified passenger in Miller’s car. A person
familiar with the case identified that person as Spears. That person spoke on condition of
anonymity to discuss sensitive matters in the case.

What we consider before using anonymous sources. Do the sources know the
information? What's their motivation for telling us? Have they proved reliable in the
past? Can we corroborate the information? Even with these questions satisfied, The
Times uses anonymous sources as a last resort. The reporter and at least one editor
know the identity of the source.

Learn more about our process.

In the last several weeks, Alabama has been criticized for continuing to play Miller, a
decision that Athletic Director Greg Byrne told ESPN had been made in conjunction with
the university’s president, Stuart R. Bell. Initially, Alabama Coach Nate Oats characterized
Miller’s involvement as “wrong spot at the wrong time” before apologizing for that
description.

Another apology ensued when Miller continued what had been a ritual during
introductions at home games: holding his arms out while a teammate patted him down, as
if he were being searched for a weapon.

Brandon Miller is one of the Crimson Tide’s best players and a top N.B.A. prospect. Kevin
C. Cox/Getty Images

Miller, a 6-foot-8 forward who will likely be among the top picks in the N.B.A. draft, has
become a lightning rod since his presence during the shooting became public. He has
played exceedingly well, scoring 41 points — including the winning basket — in an
overtime win at South Carolina in his first game after the pretrial hearing. And Miller was


https://web.archive.org/web/20230316001247/https://www.nytimes.com/article/why-new-york-times-anonymous-sources.html
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awarded the SEC tournament’s most outstanding player award after Alabama won the
title on Sunday in Nashville, near where he grew up.

He has excelled despite being heckled with chants of “lock him up” by South Carolina fans
and “Brandon Killer” by Vanderbilt fans during the conference tournament.

Miller arrived at a news conference on Wednesday accompanied by an armed guard.

“If you guys saw some of what I’ve seen sent his way, | think you would understand why
that’s the case,” said Oats, who indicated that Miller had received anonymous email
threats, but declined to elaborate.

A pair of Alabama fans showed up to the Southeastern Conference tournament semifinals
on Saturday wearing customized T-shirts that turned heads — and a few stomachs.

On the back, the shirts read: “Killin' our way through the SEC in ’23.”

A fan wearing a T-shirt referencing the shooting during the Southeastern Conference
tournament. John Amis/Associated Press

The T-shirt was deemed in such poor taste that the SEC said that any fans wearing it
would be prohibited from entering the arena for Sunday’s championship game. A
conference spokesman said afterward that security officials had not spotted spot anyone
wearing the T-shirts.

“It’s meant to make you think,” said the man, who identified himself as Jimmy Johnson,
from Mobile, Ala., as he stood in the concourse just after halftime on Saturday. The man,
whose real name is Jason O’Rear, hung up without answering questions on Wednesday
when he was contacted by the Times.

Last week he called the shooting a tragedy but said that Oats and Miller were being
unfairly attacked, using an expletive. “The media is going to cancel Miller,” he said. “Now,
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I don’t condone anything about what happened, but | know where the media is going to
come crashing down and try to ruin a guy’s career. | know where the clicks are.”

He was asked if he would feel differently if his daughter had been killed.
“I don’t know,” he said.

In Tuscaloosa, most of the bars along The Strip have been closed this week and the
campus is all but vacant as most students have left town for spring break. Few who
remain seem willing to discuss the shooting or the university’s response to it.

“Jamea Harris should be living her life and raising her son,” said Walt Maddox, the mayor
of Tuscaloosa. “Her murder, as with every senseless act of violence, weighs on all of us.
Our words are inadequate to provide comfort to her family; however, our actions matter
to ensure justice.”

But in a surveillance video, when Davis hobbles toward a parking lot — after firing at
least eight bullets and taking one in the shoulder — Bradley, the freshman from Rochester,
N.Y., peels out and turns onto University Avenue.

As Miller follows after them, the Jeep, with the mortally wounded Harris, sideswipes
Miller and Spears, one bullet-riddled car screaming past another in a tragedy that could
have been even worse.

Susan C. Beachy contributed research.
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COLLEGE BASKETBALL | N.C.A.A. MEN’S TOURNAMENT

On Eve of Tournament, Fourth Alabama Player Is Placed at Shooting

By BILLY WITZ

BIRMINGHAM, Ala. — A fatal

ary shooting that Involved
members of the top-ranked Ala-
bama men's basketball team,
which has loomed over the Crim-
son Tide as they chase a national
championship, could have been
‘even more deadly, as surveillance
video showed that two players
were In a car struck by bullets in
the crossfire.

The shootout, which sent peo-
ple nearby saumbling for cover,
killed Jamea Harris, 23, who wasa
passenger in a car. In another car
that was struck were Brandon
Miller,  star player for the Crim-
son Tide, and Kai Spears, a fresh-
man walk-on whose presence at
the scene had not been previously

reported.

Including Spears, at least four
Alabama players have now been
placed at the scene of the shooting

gathering spot for students near
campus along University Boule-
vard in Tuscaloosa.
Darius Miles, a now-former
Alabama basketball player, ls in
00sa County Jail on capital
murder charges. He is accused of
handing his gun to Michael Davis,

Bullets struck a car
carrying two players,
a video shows.

achildhood friend, whois ﬂlsalnc-
ing capital murder charges
been accused of firing the b\l.l-
let that killed Harris. Miles and
Davis were indicted by a grand
Jury last week. Alawyer for Davis
sald that Davis had been acting in
sell-defense, while a lawyer for
Miles said in a slatement that evi-
dence not seen by the grand jury
showed that Miles was innocent.
Jaden Bradley, a freshman
guard, was also at the scene. Are-
\riewol surveillance video showed
his car was in a narrow lane that
intersects University Boulevard,
parked ahead of Miller and
Spears. Behind Miller and Spears
‘was aJeep with Harris in the front
passenger seat.
The vldeo showed Davis ap-
the Jeep from behind,
along lhe driver's side. Soon,
flashes from gunshots could be
seen entering and exiting the
Jeep. After several shots were ex-
changed, Davis appeared to have
been hit and staggered backward
into a telephone pole. He regained
his balance and circled in front of

Susan C. Beachy contributed re-
search.
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‘The deadly shooting took place in the early moming hours of Jan. 15 as bars were emptying on The
Strip, above in 2021, a popular gatliering spot for students near the campus in Tuscaloosa, Ala.
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“I'm sorry, I'm not going to be
able to speak about that” said
Spears, a freshman who has not
played this season and who is the
son of Marshall University’s ath-
Jetic director, Christian Spears.
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day in the locker room Alabama
‘was using for practice ahead of Its
first-round N.CAA. tournament
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duﬁnzd to comment.

Inits aftermath, the school has
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from the team and kicked out of
xhool within hours of his arrest,

best teams in the country.
Ahbauu athletic officials did

with the universi-
tys president, Stuart R. Bell. Ini-
tially, Alabama Coach Nate Oats
Miller’s involve-

not respond to mes-
sages seeking comment on
Wednesday.

On Feb. Zl, a police detective
testified at a pretrial hearing
about the presence of Miller and
Bradley at the scene. He said that
Miles had texted Miller, telling
him to pick him up and that “I
need my joint,” referring to Miles's
gun, which he had left in the back.
seat of Miller's car.

The detective also made note of
an unidentified passenger in
Miller's car. A person familiar with
the case identified that person as
Spw&malpenon spoke oncon-

of anonymity to discuss
in the case.

of other play-
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sion that Athletic Director Greg
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time” before apologizing for that
deseription.

Another apology ensued when
Miller continued what had beena
ritual during introductions at
home games: holding his arms
out while a teammate patted him

m, as If he were being
searched for a weapon.

Miller, a 6-foot-8 forward who
will likely be among the Lop picks
in the N.B.A. draft, has become a
Tightning rod since his presence
during the shooting became put
fic. He has played exceedingly
well, scoring 41 points in an over-
time win at South Carclina in his
first game after the pretrial hear-
ing. And Miller was awarded the
SEC tournament’s most outstand-

Darius Miles, above, isin
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il on charges of capital murder. Bran-

don Miller, above left is still a star player on the baskethall team.

ing player award after Alabama
won the title on Sunday in Nash-
ville, near where he grew up.

He has excelled despite being
heckled with chants of “lock him
up” by South Carolina fans and
“Brandon Killer” by Vanderbilt
fans during the conference tour-
nament.

Miller arrived ata news confer-
ence on Wednesday accompanied
by an armed guard.

“If you guys saw some of what
I've scen sent his way, I think you
would underst: that's the
case” sald Oals, who indicaled
that Miller had received anony-
mous email threats, but declined
to elaborate.

A pair of Alabama fans showed
up to the Confer-

Last week he called the shoot-
ing a tragedy hur said that Oats
and Miller were being unfairly at-
tacked, using an expletive. “The
mediais going to cancel Miller," he
said. “Now, | dont condone any-
thing about what happened, but 1
know where the media is going to
come crashing down and try to
rnuna guy‘: career. | know where
the clicks are.”

He w;u asked If he would feel
differently il his daughter had
been killed.

“I don't know;” he said.

In Tuscaloosa, most of the bars
along The Strip have been closed
this week und the cumpus is all but
vacant as most students have left
town for spring break. Few who

ence tournament semifinals on
Saturday wearing customized T
shirts that turned heeds —and a
few stomachs.

On the back, the shirts read:
;nlﬁllz;l‘f our way through the SEC

The T-shirt was deemed in such
poor taste that the SEC said that
any fans wearing It would be pro-
hibited from entering the arena
for Sunday’s game. A conference
spokesman said afterward that
security officiads hud not spotted
anyone wearing the T-shirts.

“It's meant to make you think;*
said the man, who identified him-
self as Jimmy Johnson, from Mo~
bile, Ala., on Saturday. The man,
whose real name is Jason O'Rear,

illing
shooting or the university's re-
sponse toit.

“Jamea Harris should be living
her life and raising her son,” said
Walt Maddox, the mayor of
Tuscaloosa. “Her murder, as with
every senseless act of violence,
welghs on all of us. Our words are
inadequate to provide comlort to
her famlly; however, our actions
matter to ensure justice”

Bul in a survelllance video,
when Davis bobbles toward a
parking lot — after firing at Jeast
eight bullets and taking one in the
shoulder — Dradley, the freshman
from Rochester, N.Y., peels out.

As Miller follows after them, the
Jeep, with the miortally wounded
Harris, sideswipes Miller and
Spears, one bullet-riddled car

hung up without answering ques-
tions on when he was
contacted by the Times,

inatrog
dy that could have been worse.

UPSET WATCH

Planting Seeds of Doubt

Things could get interesting early as the N.CA_A. men's basketball tournament gets going in eamest. Here are the games we don't want to miss (all times Eastern):

Maryland (8) vs. West Virginia (9)
12:15 pam. | €BS

Our first game of the day should also be a good
one. Marylnd finished fifth in the Big Ten but did
scare a win in February aver eventual No. 1 seed
Purdue. West Virginia went 711 in the Big 12, but
the Mountaineers finished the
wins at lowa State and against Kansas State. It's
hard to root against Coach Bob Huggins and West
Virginia's pesky defense: According to The Up-
shot’s bracket aggregator, fans In public bracket
contests are picking West Virginia slightly more
often than Maryland.

QUALITY WiN Maryland knocked off Purdue,
now a No. 1 seed, at home in February.

EEM GUTENASA TOOAY SPORTR ViA PEUTERS,

Huaay BEAR! Emmitt Matthews Jr. and Bob

Huggins after West Virginia beat Kansas State.

regular season with

Missouri (7) vs. Utah State (10)
1:40 o | TNT

‘The 7-10 matchups are historically upset candi-
dates, with the No. 10 seed winning 39.5 percent of

likely upsel , Wil
Fir \t'minysl;hl dv(ng Utah Statea. 61 percenl
of advancing. The Aggies are

dktn‘l phy many topuer teams. Aecommg (o Ken
Pomeroy’s ratings, though, they feature the lsm‘
best offense in Division 1. Missourd Is no slous

with forward Kobe Brown and guard D'Moi Hodge

leading the way, but the Tigers may have trouble
slowing Utah State's attack.

ATLE TERIDALSA TORAT SPORTS. WA FEVTIALS
LEAD TIGER Kobe Brown leads Missouri in both
scoring (15.8) and rebounding (6.3).

AQGIEUPSET? RJ Eytle-Rock, left, and his team-
mates are favored to upset, if that makes sense.

lowa (8) vs. Auburn (9)
6:50 p.m. | TNT

lowa has a potential first-round N.B.A. draft pick
in Kris Murray, whose twin brother, Keegan, was a
Iottery pick last ym Rut the Hawkeyes have heen
inconsistent all season, including in a home loss to
woeful Eastern Illinois. Auburn also recorded an

d-down season: The Tigers had winning
streaks of eight games (to start the year) and five
games (In January), but otherwise didn't win

t Auburn’s

defense could give the lowa offense trouble; mod-
elers are giving the edge to the Tigers in ths
tossup game.

MecHUL RAVEN CEITY PGS
HITORMISS lowa has been inconsistent, but
Kris Murray averages 20.4 points per game.

MICERUN Aubum is making its fourth appear-
ance since 2018. Above, Allen Flanigan.

Duke (5) vs. Oral Roberts (12)

7:10 pm. | CBS

Duke is a trendy Final Four pick in its first year
under Coach Jon Scheyer, but the Blue Devils will
need to handle Oral Roherts first. The Golden
Eagles posted a record of 30-4, including a perfect
18-0in Summit League play. But Dukeis alsoona
hot streak and has won its past nine games on the
way to an Atlantic Coast Conference tournament
title. Fans are largely picking Duke, but some
modelers are skeptical, with Pomeroy glving Duke
263 percent chance to advance.

New ERA Coach Jon Scheyer, with Dereck
Lively I1, has big shoes to fill at Duke.

SWEET PERFECTION Oral Roberts was unbeaten
inthe Summit League, and 30-4 overall.

NYT (Spears) 0001596
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U.S. DISTRICT COURT
N.D. OF ALABAMA

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA

WESTERN DIVISION
KAI SPEARS )
)
PLAINTIFF )
) Civil Action No.:
VS. )
)
THE NEW YORK TIMES COMPANY, ) JURY DEMAND
)
DEFENDANT )

COMPLAINT

I. The Parties to this Complaint

A. Plaintiff

1. Plaintiff Kai Spears (hereinafter “Plaintiff Spears”) 1is
domiciled in the state of West Virginia and is currently a freshman at
The University of Alabama (hereinafter “UA”) in Tuscaloosa, Alabama.

2. Plaintiff Spears is a guard on the UA basketball team.

B. Defendant

3. Defendant The New York Times Company (hereinafter

“Defendant New York Times”) is headquartered in New York, New York.
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4. Defendant New York Times address for service of process is:
C/O Corporation Service Company, 80 State Street, Albany, New York,
12207 — 2543.

5. Defendant New York Times publishes a daily newspaper
provided in both print and digital formats.

6. Additionally, a limited number of individual articles are
available over the internet for a free. Once that limit has been reached,
the articles are only available for a fee.

7. Defendant New York Times, by and through it agents,
servants, employees, and/or independent contractors provides the public
with regular articles on various subjects, including sports.

II. Basis for Jurisdiction

8. Plaintiff Spears is a citizen of the State of West Virginia, who
has lived as a student athlete at the University of Alabama in Tuscaloosa,
Alabama since August 2022.

9. Defendant New York Times is incorporated under the laws of
the State of New York and has its principal place of business in the State

of New York.
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10. The amount in controversy is in excess of $75,000.00, not
counting interest and court costs. Plaintiff Spears is a freshman at the
University of Alabama and at the beginning of his post-high school
educational life and sports life. Defendant New York Times’ false
statements and invasion of his privacy impact his education and his
ability to advance in his chosen sport of basketball as the statements
wrongfully place him at the scene of a murder when he was not present.
These false statements will be associated with him for the rest of his life
and will forever label him as a person associated with a murder.

11. This Court has jurisdiction over this matter pursuant to 28
U.S.C. § 1332(a)(1).

12. Venue 1s proper because the above-named Defendant
published false and damaging information regarding an individual who
1s a student at UA and a member of the basketball team.

13. The publications took place around the time of the NCAA
men’s basketball championship tournament, part of which took place in
Alabama, and appear as though they were designed to cause angst and
create additional controversy on the eve of one of the most engaging

sporting events in the United States, Alabama’s first game in the NCAA


https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=28%2B%2Bu%2Es%2Ec%2E%2B%2B1332&clientid=USCourts
https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=28%2B%2Bu%2Es%2Ec%2E%2B%2B1332&clientid=USCourts
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Tournament was located in Birmingham, Alabama, which is where
Defendant’s agent/reporter “interviewed” the Plaintiff, and upon
information and belief, where the defamatory article was written.

14. The location of the shooting and death, which give rise to the
false statements and publication thereof, occurred within the Northern
District of Alabama.

15. Defendant New York Times intended to and did reach the
citizens of Alabama with the publication of the false statements, as well
as the placement of its reporter at the NCAA Tournament first round
game in Birmingham, Alabama.

III. Factual Allegations

16. This action arises out of the tragic death of Jamea Harris
from a shooting that occurred on January 15, 2023 in Tuscaloosa,
Alabama.

17. Darius Miles, a former UA basketball player, was charged
with a capital murder offense in the shooting and has pleaded not guilty.
Michael Davis was also charged with a capital murder offense for the

shooting.
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18. Two UA basketball players, Brandon Miller and Jaden
Bradley, were present at the time of the shooting.

19. Plaintiff Spears was not present at the time of the shooting.

20. Defendant New York Times published an article on or about
March 15, 2023 stating that Plaintiff Spears was also present at the
January 15, 2023 shooting

21. Following the January 14 University of Alabama versus
Louisiana State University (hereinafter “LSU”) basketball game,
Plaintiff Spears met up with his high school friends, Dylan Serafini
(hereinafter “Mr. Serafini”), and Esai Morse (hereinafter “Mr. Morse”).
(See, Affidavit of Dylan Serafini, attached hereto as Exhibit A).

22. Plaintiff Spears, Serafini and Morse had been friends for
approximately 5 to 6 years. Mr. Serafini is a mechanical engineering
sophomore at Clemson University. Mr. Morse is a student at Clemson
University as well. Mr. Serafini and Mr. Morse were visiting Plaintiff
Spears the weekend of January 13, 14, and 15, 2023. Exhibit A,

paragraph 5.


https://alnd-ecf.sso.dcn/n/cmecfservices/rest/file/finddoc?caseYear=2023&caseNum=05000&caseType=mc&caseOffice=2&docNum=439&docSeq=1
https://alnd-ecf.sso.dcn/n/cmecfservices/rest/file/finddoc?caseYear=2023&caseNum=05000&caseType=mc&caseOffice=2&docNum=439&docSeq=1
https://alnd-ecf.sso.dcn/n/cmecfservices/rest/file/finddoc?caseYear=2023&caseNum=05000&caseType=mc&caseOffice=2&docNum=439&docSeq=1
https://alnd-ecf.sso.dcn/n/cmecfservices/rest/file/finddoc?caseYear=2023&caseNum=05000&caseType=mc&caseOffice=2&docNum=439&docSeq=1
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23. Plaintiff Spears lives in the athletes’ dorm at the UA, which
1s known as Bryant Hall, named after Alabama Hall of Fame college
coach, Paul “Bear” Bryant.

24. Plaintiff Spears lives in a four -person suite with individual
rooms for each student athlete and a shared common area. Mr. Serafini
and Mr. Morse planned to sleep on the couch in the common area.

25. Following the UA-LSU basketball game on the afternoon of
January 14, 2023, Serafini and Morse picked up Plaintiff Spears and they
went to Waffle House to eat. Exhibit A, paragraph 6.

26. Following that meal, Plaintiff Spears, Serafini and Morse
went back to Bryant Hall to get ready to go out for the evening. Exhibit
A, paragraph 7.

27. Later that evening, Plaintiff Spears, Serafini, and Morse went
to the Strip, a retail and nightlife district located immediately west of
UA’s campus.

28. At approximately 11 PM to 11:30 PM Plaintiff Spears,
Serafini, and Morse bumped into Adam Cottrell, Max Scharnowski, and

Delaney Heard who were going into the Houndstooth Bar.


https://alnd-ecf.sso.dcn/n/cmecfservices/rest/file/finddoc?caseYear=2023&caseNum=05000&caseType=mc&caseOffice=2&docNum=439&docSeq=1
https://alnd-ecf.sso.dcn/n/cmecfservices/rest/file/finddoc?caseYear=2023&caseNum=05000&caseType=mc&caseOffice=2&docNum=439&docSeq=1
https://alnd-ecf.sso.dcn/n/cmecfservices/rest/file/finddoc?caseYear=2023&caseNum=05000&caseType=mc&caseOffice=2&docNum=439&docSeq=1
https://alnd-ecf.sso.dcn/n/cmecfservices/rest/file/finddoc?caseYear=2023&caseNum=05000&caseType=mc&caseOffice=2&docNum=439&docSeq=1
https://alnd-ecf.sso.dcn/n/cmecfservices/rest/file/finddoc?caseYear=2023&caseNum=05000&caseType=mc&caseOffice=2&docNum=439&docSeq=1
https://alnd-ecf.sso.dcn/n/cmecfservices/rest/file/finddoc?caseYear=2023&caseNum=05000&caseType=mc&caseOffice=2&docNum=439&docSeq=1
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29. At approximately 12:30 AM Plaintiff Spears, Serafini, and
Morse met up with one of Plaintiff Spears’ fellow basketball players,
Brandon Miller (hereinafter “Mr. Miller”), outside of the Houndstooth
Bar, where they left to eat at a place called Moe’s Original BBQ. Exhibit
A, paragraph 10.

30. During the time that Plaintiff Spears, Serafini and Morse
were at Moe’s Original BBQ, Plaintiff Spears facetimed another UA
basketball player Jaden Bradley (hereinafter “Mr. Bradley”). During this
call, Mr. Bradley and Mr. Miller asked Plaintiff Spears, Serafini and
Morse if they wanted to go out with them. Exhibit A, paragraph 13.

31. Due to the lateness of the hour and Mr. Serafini and Mr.

Morse’s planned trip back to
Clemson University, Plaintiff Spears, Serafini and Morse declined the
invitation with intentions to return immediately to Bryant Hall with no
stops at any location.

32. At approximately 1:40 AM Mr. Miller and Cooper Lee got into
Mr. Miller’s car. Plaintiff Spears, Serafini, and Morse got into Mr.

Serafini’s car to return to Bryant Hall.


https://alnd-ecf.sso.dcn/n/cmecfservices/rest/file/finddoc?caseYear=2023&caseNum=05000&caseType=mc&caseOffice=2&docNum=439&docSeq=1
https://alnd-ecf.sso.dcn/n/cmecfservices/rest/file/finddoc?caseYear=2023&caseNum=05000&caseType=mc&caseOffice=2&docNum=439&docSeq=1
https://alnd-ecf.sso.dcn/n/cmecfservices/rest/file/finddoc?caseYear=2023&caseNum=05000&caseType=mc&caseOffice=2&docNum=439&docSeq=1
https://alnd-ecf.sso.dcn/n/cmecfservices/rest/file/finddoc?caseYear=2023&caseNum=05000&caseType=mc&caseOffice=2&docNum=439&docSeq=1
https://alnd-ecf.sso.dcn/n/cmecfservices/rest/file/finddoc?caseYear=2023&caseNum=05000&caseType=mc&caseOffice=2&docNum=439&docSeq=1
https://alnd-ecf.sso.dcn/n/cmecfservices/rest/file/finddoc?caseYear=2023&caseNum=05000&caseType=mc&caseOffice=2&docNum=439&docSeq=1
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33. As soon as Plaintiff Spears, Serafini, and Morse arrived back
in the parking lot of Bryant Hall in Mr. Serafini’s vehicle, Plaintiff Spears
placed a FaceTime call at approximately 1:48 AM to Mr. Miller and Mr.
Bradley to see where they ended up going out, Plaintiff Spears was
informed that shots were fired at the windshield of Mr. Miller’s vehicle.
See, also, Exhibit A, paragraph 15.

34. Mr. Miller and Mr. Bradley were frantic and unsure what else
may have transpired.

35. Plaintiff Spears, Serafini, and Morse walked into Bryant Hall
and remained in the dorm for the night.

36. After arriving at the suite, Plaintiff Spears communicated
with various people by text and through FaceTime to try to determine
what happened.

37. At approximately 2 AM Cooper Lee, UA basketball manager,
called Plaintiff Spears so he could come to Bryant Hall and gather his
thoughts. Cooper Lee arrived at Plaintiff's room at approximately

between 2:30 and 2:35 AM at Bryant Hall. Exhibit A, paragraph 17.


https://alnd-ecf.sso.dcn/n/cmecfservices/rest/file/finddoc?caseYear=2023&caseNum=05000&caseType=mc&caseOffice=2&docNum=439&docSeq=1
https://alnd-ecf.sso.dcn/n/cmecfservices/rest/file/finddoc?caseYear=2023&caseNum=05000&caseType=mc&caseOffice=2&docNum=439&docSeq=1
https://alnd-ecf.sso.dcn/n/cmecfservices/rest/file/finddoc?caseYear=2023&caseNum=05000&caseType=mc&caseOffice=2&docNum=439&docSeq=1
https://alnd-ecf.sso.dcn/n/cmecfservices/rest/file/finddoc?caseYear=2023&caseNum=05000&caseType=mc&caseOffice=2&docNum=439&docSeq=1
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38.  Ondanuary 15, 2023, at approximately 4 pm, Plaintiff Spears
went to the police station as the Tuscaloosa police wanted to interview
all the basketball players who were out that night.

39. The police investigation conclusively established that
Plaintiff Spears was not present at the time of the shooting.

40. On the afternoon of March 15, 2023 at approximately 3 PM,
at UA’s shoot around in Birmingham, Alabama, Defendant New York
Times’ reporter Mr. Witz approached Plaintiff Spears and asked him,
“The night of the shooting, when you were in Brandon Miller’s car, were
you scared when the shots were fired?”

41. The Plaintiff was taken aback and simply responded, “No
comment.”

42. The Defendant’s employee/agent Mr. Witz pressed the matter
with the Plaintiff and asked him if he wanted to comment on his presence
the night of the shooting. Plaintiff again responded with “No comment”
as per the UA Department of Athletics guidance.

43. At approximately 8 PM, March 15, 2023, Defendant New York
Times published and disseminated an article that made statements that

Plaintiff Spears was present at the time of the subject shooting.
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44. Defendant New York Times published the following regarding
Plaintiff Spears:

The shootout, which sent people nearby scrambling for
cover, killed Jamea Harris, 23, who was a passenger in a
car. In another car that was struck were Brandon Miller, a
star player for the Crimson Tide, and Kai Spears, a
freshman walk-on whose presence at the scene had not
been previously reported.

45. Defendant New York Times additionally published the
following regarding Plaintiff Spears:

Including Spears, at least four Alabama players have
now been placed at the scene of the shooting that took
place in the early morning hours of Jan. 15, as bars
emptied out along The Strip, a popular gathering spot
for students near campus along University Boulevard in
Tuscaloosa.

46. Defendant New York Times additionally published the
following regarding Plaintiff Spears:
Jaden Bradley, a freshman guard, was also at the scene.

A review of surveillance video showed his car was in a
narrow lane that intersects University Boulevard,

parked ahead of Miller and Spears. Behind Miller and
Spears was a Jeep with Harris in the front passenger
seat.

47. These statements by Defendant New York Times regarding

the presence of Plaintiff Spears are untrue and are demonstrably false.

10
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48. By the late evening of March 15, 2023, the evening before
UA’s first round NCAA Tournament game, the Plaintiff was being
bombarded with texts, calls, and mentions on social media.

49. Plaintiff Spears was not present at the shooting that occurred
on January 15, 2023 that resulted in the death of Jamea Harris.

50. Defendant New York Times was advised by representatives of
UA, Plaintiff Spears, Plaintiff Spears’ father, and Plaintiffs’ Spears
counsel that the statements were untrue.

51. On March 20, 2023, Plaintiff Spears, through counsel, made a
written demand upon Defendant New York Times for a public retraction
as required pursuant to Ala. Code § 6-5-186, via email correspondence to
Diane Brayton, Chief Legal Counsel at The New York Times. This email
was then forwarded to David McCraw, Senior Vice President and Deputy
General Counsel.

52. Defendant New York Times failed to retract the published
statements by March 25th, 2023 as requested, and Mr. McCraw reinforced
the Defendants’ incorrect position on the matter as Mr. Witz, the

reporter, had done previously.

11
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53. The untrue statement was republished by a number of media
outlets 1including, but not Ilimited to, Fox News; AL.com;
clickondetroit.com; Spectrum News NY1; New York Post; ESPN
Pittsburgh; PennLive.com; and, NationBlue.com.

54. The news media commonly republish statements made by
other news media sources such as Defendant New York Times.

55. Since the publication by Defendant New York Times, Plaintiff
Spears has been wrongfully thrust into nationwide news without any
intention on his part of obtaining publicity regarding the January 15,
2023 death of Jamea Harris.

56. Since the publication by Defendant New York Times,
Plaintiff Spears has experienced severe emotional distress as his life has
been disrupted by the untrue statements linking him to a criminal event.

57. Since the publication by Defendant New York Times, Plaintiff
Spears has experienced difficulties managing and processing comments
made about him via social media causing anxiety and stress while he
continues his educational endeavors.

58. Since the publication by Defendant New York Times, Plaintiff

Spears has experienced difficulties concentrating and focusing on his

12
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academic and sports endeavors, while enduring outrageous comments
such as “go kill yourself.”

59. Since the publication by Defendant New York Times, Plaintiff
Spears has been contacted by strangers regarding his alleged
involvement in the incident and those interactions have been mean-
spirited, threatening and have caused mental anguish and harm, up to
and including threats against his life.

IV. Causes of Action

COUNT I - DEFAMATION/LIBEL

60. Plaintiff Spears hereby incorporates by reference all of the
allegations contained in the preceding paragraphs as though fully set
forth herein.

61. Defendant New York Times failed to use reasonable care in
publishing and disseminating the untrue statements regarding Plaintiff
Spears’ presence at a crime scene.

62. The statements published and disseminated by Defendant
New York Times exposed Plaintiff Spears to public ridicule or contempt.

63. The denial by Plaintiff Spears and representatives from UA

are considered by some to be untrue:

13
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‘...despite denials from Spears and the university...’

This 1s the NYT reporting honestly for once. Just because the
school and the player say it isn't true, and really really really
wish 1t wasn't true, doesn't mean 1t's not true. I mean, it's not
like he was claiming he is actually a female, which...1

This is probably the only time in years the NYT actually
printed a true story.2

64. A New York Post headline reads “Another Alabama

basketball player, Kai Spears, linked to deadly shooting scene.”?

65. CBS NCAABB’s headline reads ” Fourth Alabama basketball
player identified at scene of deadly shooting in January, per report” in
bolded black letters and, underneath reports that “The Crimson Tide
deny that Kai Spears, a walk-on, was at the scene as reported
Wednesday” in grey font half the size.4

66. Fox Sports reported that:

A fourth Alabama men’s basketball player is now
reported to have been at the scene of a fatal on-campus

shooting that resulted in capital murder charges against
a former teammate.

! Comment by user Chile10001488, https://www.foxnews.com/sports/nyt-stands-by-report-alabamas-kai-
spears-was-present-fatal-january-shooting-despite-denials (accessed April 6, 2023).

2 Comment by user taverntalent, /d.

3 https://www.newsbreak.com/tuscaloosa-al/’2959661770339-another-alabama-basketball-player-kai-
spears-linked-to-deadly-shooting-scene. (Accessed April 6, 2023).

* https://www.cbssports.com/college-basketball/news/fourth-alabama-basketball-player-identified-at-
scene-of-deadly-shooting-in-january-per-report/ (accessed April 6, 2023)

14
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Freshman walk-on guard Kai Spears was reported to
have been in a separate car with SEC Player of the Year
Brandon Miller during the January 15th death of 23-year-
old Jamea Harris according to The New York Times. >

67. Defendant New York Times was at least negligent in
publishing false and defamatory statements to its reading public
concerning the Plaintiff Spears, which is actionable without having to
prove special harm and/or actionable as Plaintiff Spears suffered special
harm.

68. As a direct and proximate result of Defendant New York
Times wrongful conduct Plaintiff Spears suffered the following damages:
severe emotional distress, there is no measurable dollar amount.

69. Defendant New York Times published the statements with
knowledge that the statements published were false, or with reckless
disregard of whether the statements were false or not.

70. Defendant New York Times a second time brazenly and
without regard for the truth affirmed their false statements even after

denials by Plaintiff Spears, Plaintiff Spears’ father (Christian Spears),

Plaintiff Spears’ Head Coach (Nate Oats) and Plaintiff Spears’ Director

> https://foxsports980.iheart.com/content/2023-03-16-fourth-alabama-basketball-player-was-at-scene-of-
fatal-shooting-report/ (accessed April 6, 2023).

15
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of Athletics at UA (Greg Bryne) all denouncing the New York Times story
as false, acknowledging Plaintiff Spears was not in the car nor at the
scene of the murder. Defendant New York Times acknowledged to media
outlets the following:
The New York Times stands by its reporting that Alabama walk-
on basketball player Kai Spears was a fourth basketball player
at the scene of the shooting of Jamea Harris and was in Brandon

Miller’s car.

“We're confident in our reporting and stand by it,” a Times
spokesperson told AL.com on Friday morning.6

COUNT II - FALSE LIGHT INVASION OF PRIVACY

71. Plaintiff Spears hereby incorporates by reference all of the
allegations contained in the preceding paragraphs as though fully set
forth herein.

72. Defendant New York Times publicized statements that
Plaintiff Spears was present at a murder crime scene, when, in fact,
Plaintiff Spears was not present. Moreover, Defendant’s article implies

that the Plaintiff may have had some role in the death of Jamea Harris.

5 https://www.al.com/alabamabasketball/2023/03/new-york-times-stands-by-kai-spears-report-despite-alabama-
greg-byrne-refuting-story.html (accessed April 10, 2023).

16
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73. These statements implied that Plaintiff Spears may have
been involved in criminal activity and may have withheld information of
his presence at the murder scene from investigating officials.

74. These false statements are highly offensive to any reasonable
person.

75. Defendant New York Times had knowledge of or acted in
reckless disregard as to the falsity of the publicized matter and the false
light in which Plaintiff Spears would be placed.

76. Defendant New York Times’ conduct is especially egregious as
the false statements regarding a young man who is just starting out on
his collegiate education and sports participation.

77. The statements made by Defendant New York Times would
cause mental suffering, shame, or humiliation to a person of ordinary
sensibilities and did cause mental suffering, shame, and humiliation to
Plaintiff Spears.

78. Defendant New York Times failed to properly investigate
whether or not Plaintiff Kai Spears was present at the murder scene,

even after repeated denials by multiple parties intimately connected with

17
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the case, doubling down on their false narrative causing additional harm
with multiple republications.

79. Defendant New York Times published the statements with
knowledge that the statements published were false, or with reckless
disregard of whether the statements were false or not.

80. As a direct and proximate result of Defendant New York
Times wrongful invasion of privacy, Plaintiff Spears suffered the
following damages: severe emotional distress, mental anguish, and loss
of enjoyment of life..

PRAYER FOR RELIEF

WHEREFORE, Plaintiff Kai Spears respectfully requests that the

Court:

1. Award him compensatory damages;

2. Award him punitive damages;

3. Award attorney’s fees and costs incurred during the course of

this litigation;

4. Grant any and all relief to which plaintiffs;

5. Grant any further relief this Honorable Court deems just and

proper.
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Respectfully submitted,

/s/ R. Matt Glover

R. Matt Glover (ASB-7828-a43g)
Prince Glover Hayes

1 Cypress Point

701 Rice Mine Road North
Tuscaloosa, Alabama 35406
Phone: (205) 345-1234

Fax: (205) 752-6313

Email: mglover@princelaw.net

Pro Hac Vice Pending:

/s/ Stephen P. New

Stephen P. New (WVSB #7756)
New, Taylor & Associates
Attorneys at Law

430 Harper Park Drive

P.O. Box 5516

Beckley, WV 25801

Telephone: 304-250-6017
Facsimile: 304-250-6012
Email: steve@newlawoffice.com

DEFENDANT TO BE SERVED VIA CERTIFIED MAIL,
RETURN RECEIPT REQUESTED

The New York Times Company
c/o Corporation Service Company
80 State Street

Albany, New York, 12207 — 2543
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