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SUMMARY OF ARGUMENT

The Parties agree that this Court can and should harmonize state
and federal law by reading SB 1 as fully incorporating the right to an
assistor of one’s choice created by Section 208 of the Voting Rights Act
(“VRA”). Compare Plaintiffs-Appellants’ Br. at 28—29, with State’s Resp.
Br. at 37. The Parties also agree that accomplishing this means that SB
1 cannot be read as subjecting Section 208 voters or their chosen assistors
to criminal liability under the Submission Prohibition—otherwise, SB 1
would obstruct voters’ rights under Section 208. Compare Plaintiffs-
Appellants’ Br. at 19-20, with State’s Resp. Br. at 49-51. And the Parties
agree that Section 208 voters cannot be subject to criminal liability under
the Payment and Gift Prohibitions. Compare Plaintiffs-Appellants’ Br. at
18-19, with State’s Resp. Br. at 52-53.

The key point of disagreement between the Parties concerns the
extent to which Section 17-11-4(e) affects the application of the Payment
and Gift Prohibitions to assistors and third parties who compensate
them. As Plaintiffs-Appellants have explained—and the District Court
and Eleventh Circuit have acknowledged—Section 17-11-4(e) must

exempt both assistors and third parties from liability under the Payment



and Gift Prohibitions. Otherwise, SB 1 is subject to federal preemption
under Section 208. Alabama is wrong to contend that this exemption is
not necessary. Its flawed argument rests on an overly narrow reading of
Section 208 that contravenes the plain text of the statute as well as the
overwhelming majority of case law interpreting the scope of Section 208.
Thus, despite agreeing that SB 1 “can—and therefore must—be
interpreted in a way that avoids federal preemption,” State’s Resp. Br. at
37, Alabama ultimately asks this Court to adopt a reading of Section 17-
11-4(e) that plainly conflicts with Section 208.

The Court should decline this invitation to create a conflict between

state and federal law.

ARGUMENT

I. This Court should read Section 17-11-4(e) as exempting
the chosen assistors of Section 208 voters and the third
parties who compensate those assistors from SB 1’s
Payment and Gift Prohibitions because it is the only
reading that avoids creating a conflict with federal law.

The Parties agree that the text of SB 1 is ambiguous, that this Court
must rely on the canons of statutory construction to determine the scope
of Section 17-11-4(e), and that under those canons Section 17-11-4(e)
should be construed as “incorporating the federal guarantee” under the

VRA to an assistor of one’s choice into SB 1. State’s Resp. Br. at 36, 41,
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51 n.17; Plaintiffs-Appellants’ Br. at 14—19. If Section 17-11-4(e) is not
read this way, SB 1 would conflict with and be preempted by federal
law—a result that this Court is required to avoid. Cf. City of Homewood
v. Bharat, LLC, 931 So. 2d 697, 701 (Ala. 2005) (“[W]e are obliged to
construe statutes so as to avoid conflicts with constitutional provisions if
possible.”).

However, the Parties disagree about whether incorporating the
rights guaranteed by the VRA into Section 17-11-4(e) requires exempting
chosen assistors and third parties who compensate them from the
Payment and Gift Prohibitions. This exemption is necessary to avoid a
conflict between SB 1 and Section 208. Plaintiffs-Appellants’ Br. at 29.
Alabama’s opposing and unfounded view, State’s Resp. Br. at 38-39,
cannot be reconciled with Section 208’s broad scope and must be rejected.

As Plaintiffs-Appellants have explained, the Payment and Gift
Prohibitions restrict voters’ right to an assistor of their choice under
Section 208. Plaintiffs-Appellants’ Br. at 18-26. For example, declarants
Louis Courie and Terry McKee are both chronically disabled and
homebound and prefer to receive absentee ballot application assistance

from their neighbor, who is also a volunteer with Plaintiff-Appellant



League of Women Voters of Alabama (“LWV”). Id. at 21. Because their
neighbor has been compensated with gifts and small payments from LWV
for her volunteer work, she cannot assist Declarants Courie and McKee
with their absentee ballot applications without facing criminal liability
under the Payment and Gift Prohibitions. Id. at 21-22. LWV likewise
faces criminal liability for providing compensation to support its
volunteers’ voter assistance work. Id. at 25-26. Accordingly, in the
federal district court in this case, Chief Judge Proctor “easily conclude[d]”
that the Payment and Gift Prohibitions “burden[] the rights of Section
208 voters to make a choice about who may assist them” with their
absentee ballot applications by preventing their chosen assistors (LWV
and its volunteers) from helping them. Order Granting Prelim. Inj., App.
Vol. III at 29 (“Order Granting PI”); see also Order Denying Mot. to
Dismiss, App. Vol. II at 124 (“Order Denying MTD”) (“SB 1’s Payment
and Gift Provisions are in direct conflict with Section 208 because their
restrictions would unduly burden the rights of blind, disabled, or
1lliterate voters to obtain third-party assistance.”).

Alabama does not dispute that the Payment and Gift Prohibitions

would prevent voters like Declarants Courie and McKee from selecting



their preferred assistor. Its only response is that Section 208—and by
extension Section 17-11-4(e)—allows the State to prevent these voters
from choosing an LWV volunteer as their assistor based on the State’s
assessment that LWV volunteers are not “trustworthy.” See State’s Resp.
Br. at 36-37, 47—48. But this reading of Section 208 blatantly conflicts
with Section 208’s text and Congress’s purpose in enacting it, as well as
the overwhelming majority of case law interpreting Section 208’s scope.
By its plain text, Section 208 does not permit states to restrict blind,
disabled, or low literacy voters’ choice of assistor beyond the two
exceptions enumerated in the text (the voter’s employer and union
representative). 52 U.S.C. § 10508; see also Hillman v. Maretta, 569 U.S.
483, 496 (2013) (“[W]lhere Congress explicitly enumerates certain
exceptions to a general prohibition, additional exceptions are not to be
implied, in the absence of evidence of a contrary legislative intent.”
(citation omitted)). Nothing in Section 208’s text—including its use of “a”
assistor—suggests that a state can remove Section 208 voters’ access to
broad categories of assistors. Rather, “[iln common terms, when ‘a’ or ‘an’
1s followed by a restrictive clause or modifier, this typically signals that

the article is being used as a synonym for either ‘any’ or ‘one.” United



States v. Alabama, 778 F.3d 926, 932 (11th Cir. 2015) (“plain meaning of
the term ‘an election’ is ‘any election”). For that reason, the Eleventh
Circuit has “repeatedly found in prior cases that an indefinite article was
purposefully used as a synonym for the word ‘any,” determining that the
context of a statute required us to read ‘a’ or ‘an’ to mean ‘any’ rather
than ‘one.” Id. at 933 (collecting cases). If Alabama could limit who “a
person” is under Section 208, the statute’s “phrase ‘of the voter’s choice’
1s either superfluous or loses all meaning.” League of Women Voters of
Ohio v. LaRose, 741 F. Supp. 3d. 694, 713 (N.D. Ohio 2024).
Accordingly, the Eleventh Circuit has already recognized that
Section 17-11-4(e) must create an exemption to the Payment and Gift
Prohibitions to avoid a conflict with Section 208. See 11th Cir. Non-
Dispositive Op., App. Vol. III at 84 (“We may be able to read Section 17-
11-4(e) as a catch-all term to ensure blind, disabled, and illiterate voters
have access to the assistor of their choice. But we think it would have to
apply to all three provisions at issue.”); see also Order Denying MTD,
App. Vol. IT at 119-24 (District Court explaining that the Submission,

Payment, and Gift provisions all restrict Section 208 voters’ rights).



The Eleventh Circuit and District Court’s interpretations are
consistent with other courts which have overwhelmingly confirmed that
Section 208 does not give states the authority to impose additional limits
on who voters may choose to provide assistance. See, e.g., OCA-Greater
Houston v. Texas, 867 F.3d 604, 614—15 (5th Cir. 2017) (holding that
Section 208 preempted state laws imposing restrictions on who can
provide assistance); LaRose, 741 F. Supp. 3d at 718-19 (holding that
state limits on who can assist absentee voters violated Section 208);
Disability Rts. N.C. v. N.C. State Bd. of Elections, No. 5:21-cv-361, 2022
WL 2678884, at *7 (E.D.N.C. July 11, 2022) (same); Carey v. Wis.
Elections Comm’n, 624 F. Supp. 3d 1020, 1033 (W.D. Wis. 2022) (same);
Democracy N.C. v. N.C. State Bd. of Elections, 476 F. Supp. 3d 158, 235
(M.D.N.C. 2020) (same); see also Order Denying MTD, App. Vol. II at
115-26 (cataloguing authority); Order Granting PI, App. Vol. III at 28—
30 (same).

Alabama attempts to defend its cramped reading of Section 17-11-
4(e) by asserting that its restriction of voter choice under the Payment
and Gift Prohibitions is consistent with the purpose of Section 208:

protecting blind, disabled, and low literacy voters from undue influence.



Id. at 36-37. This argument only underscores the conflict with federal
law that would result if this Court adopted Alabama’s interpretation of
Section 208 and Section 17-11-4(e). Congress clearly considered how to
best safeguard vulnerable voters from potential undue influence when it
drafted Section 208, and it determined that “the only way to assure
meaningful voting assistance and to avoid possible intimidation or
manipulation of the [Section 208] voter” is to permit them “to have the
assistance of a person of their own choice.” S. Rep. No. 97-417, at 62
(1982) (emphasis added). “Congress contemplated the vulnerability of
disabled voters when it discussed providing unrestricted choice of
assistants” and determined that states could not “limit the right to
assistance further” than stated in Section 208’s text. Disability Rts., 2022
WL 2678884, at *5.

The House Report is also instructive. In amending the VRA in 1982,
Congress found that the “failure to provide . . . assistance to illiterates”
violated the Act. H.R. Rep. No. 97-227, at 14-15 (1981). Tellingly,
Congress cited incidents where Alabama prosecuted a man for assisting
people with voting and where Georgia threatened potential assistors with

arrest as evidence of ongoing VRA violations. Id. Congress thus



understood that a restriction like SB 1 on who can help Section 208 voters
would violate the VRA, and that voter choice cannot be limited based on
who states decide are “trustworthy.”

Alabama cannot displace Congress’ judgment simply by asserting
that it is pursuing the same goal. There i1s no exception to the Supremacy
Clause for when a state believes its methods are preferable to those
chosen by Congress: “it is not enough to say that the ultimate goal of both
federal and state law 1s the same” because “[a] state law also is pre-
empted if it interferes with the methods by which the federal statute was
designed to reach that goal.” Gade v. Nat’l Solid Wastes Mgmt. Ass’n, 505
U.S. 88, 103 (1992) (citation modified). Moreover, “[ulnder the Supremacy
Clause of the Federal Constitution, ‘[t]he relative importance to the State
of its own law is not material when there is a conflict with a valid federal
law,” for ‘any state law . . . which interferes with or is contrary to federal
law, must yield.” Felder v. Casey, 487 U.S. 131, 138 (1988) (quoting Free
v. Bland, 369 U.S. 663, 666 (1962)); see also LaRose, 741 F. Supp. 3d at
721-22 (rejecting claim that Section 208 injunction might expose a

political party to “new illegitimate competitive tactics” because the “clear



violation of [the] federally guaranteed voting right” outweighs any
alleged harm).

II. Plaintiffs-Appellants’ proposed interpretation of Section
17-11-4(e) would not undermine Alabama’s ability to
address absentee voter fraud.

Plaintiffs-Appellants proposed interpretation of Section 17-11-4(e)
does not exempt individuals who have intimidated, engaged in “trickery,”
or otherwise coerced Section 208 voters into accepting their assistance,
nor the third parties that compensate them. Cf. State’s Resp. Br. at 23.
The touchstone of the Section 208 right is the voter’s choice. By definition,
a voter cannot be said to have chosen an assistor they were coerced into
accepting. Thus, Alabama is unquestionably wrong to suggest that
exempting assistors and third parties from the Payment and Gift
Prohibitions would leave vulnerable voters unprotected from “undue
influence [and] manipulation.” State’s Resp. Br. at 36-37. An exemption
to SB 1 for the chosen assistors of Section 208 voters does not provide any
cover for individuals (or the third-party groups compensating them) who
are harassing, intimidating, or fraudulently inducing vulnerable voters.

Moreover, the Eleventh Circuit, District Court, and Plaintiffs-

Appellants’ correct interpretation of Section 208—and thus Section 17-
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11-4(e)—creates only a limited exemption to the Submission, Payment,
and Gift Prohibitions for Section 208 voters, their assistors, and third
parties compensating those assistors. Nothing in Section 17-11-4(e) or
Section 208 prevents Alabama from prosecuting other individuals under
SB 1’s prohibitions—including individuals who steal, forge, or submit
absentee ballot applications on behalf of unknowing voters, or those who
perpetrate widespread, systematized voter-fraud operations. See Order
Granting PI, App. Vol. III at 32 (noting that the injunction against SB 1
to protect Section 208 voters does not “limit Alabama from investigating
and addressing fraud in the procurement of absentee ballots [from
Section 208 voters]”). Plaintiffs-Appellants’ broad interpretation also
does not impede the State from prosecuting absentee voter fraud under
the many other state laws that criminalize voter intimidation, fraud, and
coercion so long as Section 208 voters retain their rights to freely choose
assistors. See, e.g., Ala. Code §§ 17-17-33, -38, -39.

CONCLUSION

For the foregoing reasons and those stated in Plaintiffs-Appellants’
opening brief, this Court should construe Section 17-11-4(e) as fully

exempting Section 208 voters, their chosen assistors, and third parties
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who compensate those assistors from criminal liability under SB 1’s

Submission, Payment, and Gift Prohibitions.
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