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STATEMENT REGARDING ORAL ARGUMENT  

The Attorney General agrees with Plaintiffs that oral argument 

would be appropriate in this case of first impression concerning the in-

terpretation of Alabama state law.  
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STATEMENT OF JURISDICTION 

Section 140(b) of the Alabama Constitution provides this Court ju-

risdiction “to answer questions of state law certified by a court of the 

United States.” Ala. Const. art. IV, § 140(b)(3). And Alabama Rule of Ap-

pellate Procedure 18(a) explains that certification is appropriate “[w]hen 

it shall appear to a court of the United States” that “questions or propo-

sitions of law of this State” “are determinative” of the case before it and 

“there are no clear controlling precedents in the decisions of the Supreme 

Court of this State.” Ala. R. App. P. 18(a). 

These requirements are met here. Plaintiffs challenged in federal 

court Alabama’s law that seeks to protect vulnerable voters from ballot 

harvesters by banning the buying or selling of absentee ballot application 

“assistance.” Even though Alabama’s law copies federal law nearly word 

for word to ensure that “[a]ny voter who requires assistance to vote by 

reason of blindness, disability, or inability to read or write may be given 

assistance by an individual of the voter’s choice,” Ala. Code § 17-11-4(e), 

accord 52 U.S.C. § 10508, Plaintiffs argued that Alabama’s law is 

preempted by the very provision of the Voting Rights Act it incorporates, 

Section 208.  
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To make that argument, Plaintiffs read Alabama’s law woodenly, 

gave the guarantee of assistance short shrift, and asserted that Ala-

bama’s law bans all sorts of assistance that blind or disabled voters may 

need that Section 208 guarantees. The Attorney General suggested in-

stead that, interpreted correctly, the law did just what it set out to do: 

protect, not criminalize, vulnerable voters.  

Faced with these competing interpretations of state law, the Elev-

enth Circuit determined that, depending on what Alabama’s law actually 

means and does, Plaintiffs may not be injured by the law’s enforcement 

and so may lack standing to challenge it. See Ala. State Conf. of NAACP 

v. Att’y Gen., Ala., 161 F.4th 1286, 1295-96 (11th Cir. 2025). In addition, 

while the federal district court had held that Alabama’s law “unduly bur-

dens,” and is thus preempted by, the right afforded by Section 208, the 

Eleventh Circuit recognized that the court’s determination depended en-

tirely on its guess of what Alabama’s law means. See id. at 1295. So, with 

“ambiguity in the text,” “no Alabama state court decisions [to] elucidate 

any of these areas of concern,” and the federal question turning on the 

meaning of state law, the Eleventh Circuit asked this Court to interpret 



7 

the state statute for it. Id. at 1298. On March 12, 2026, this Court agreed 

to answer the first question certified by the Eleventh Circuit.  
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INTRODUCTION  

Three truths form the basis for recent amendments to Alabama’s 

requirements for requesting an absentee ballot. First, absentee voter 

fraud is real. Second, some disabled, blind, or illiterate voters need assis-

tance to fill out and submit the one-page application for an absentee bal-

lot. Third, the most vulnerable victims of absentee voter fraud are those 

voters who need help applying for a ballot. 

Many States thus have longstanding, and rather obvious, regula-

tions regarding who can provide assistance to these voters. Some States 

bar candidates or their campaigns from helping disabled or illiterate vot-

ers cast their vote; others place a limit on the number of absentee ballots 

any particular assistor can handle.1 In 2024, the Alabama Legislature 

 
1 For instance, a number of States prohibit candidates for election 

from helping blind, illiterate, or disabled voters fill out their ballots. See, 
e.g., Ar. Code Ann. §7-5-310(b)(4)(C); Ga. Code Ann. §21-2-385; Haw. Rev. 
Stat. §15-6; 10 Ill. Comp. Stat. §5/19-5; Iowa Code §49.90; Ky Stat. 
§117.255; La. Rev. Stat. §564(B)(1); Md. Elec. Code §9-307; Miss. Code 
Ann. §23-15-631; N.D. Cent. Code §16.1-07-08; N.M. Stat. Ann. §1-12-
15(A); Ohio Rev. Code Ann. §3505.24; Utah Code Ann. §20A-3a-208 (2)(d); 
W. Va. Stat. §3-1-34(e)(1)(C). Some States restrict the number of people 
a person can “assist.” See, e.g., Mo. Stat. §115.445(3) (no “more than one 
voter at one election”); N.H. Rev. Stat. §657:17 (III) (no “more than 4 ab-
sentee ballots in any election”). And some States identify people who are 
uniquely untrustworthy when it comes to providing voter assistance. 
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passed SB1 to protect vulnerable voters from fraud or coercion by ban-

ning the buying or selling of absentee ballot application “assistance.” 

Thus, while the law ensures that “[a]ny voter who requires assistance to 

vote by reason of blindness, disability, or inability to read or write may 

be given assistance by an individual of the voter’s choice,” Ala. Code § 17-

11-4(e), it prohibits people from buying or selling that assistance. Joe the 

good-hearted neighbor can still help; Tom, the harvester paid by a cam-

paign to collect absentee ballot applications and “help” the voter fill out 

the ballot, cannot.  

In this way, Alabama’s law protects blind, disabled, and illiterate 

voters from fraud or coercion while ensuring they can get the real assis-

tance they need to vote absentee. And though Alabama’s law may not be 

a model of clarity—it is, as the Eleventh Circuit noted, ambiguous in 

parts, see Ala. State Conf. of NAACP, 161 F.4th at 1296-97—a plain-

meaning reading bolstered by applying standard canons of construction 

confirms that the statute walks this line without burdening any right 

that Section 208 of the Voting Right Acts guarantees.  

 
Tennessee, for example, provides that “a person convicted of voter fraud 
in any state shall not assist a person in casting a vote.” Tenn. Code Ann. 
§2-7-116(d). 
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STATEMENT OF THE CASE 

This case began in the U.S. District Court for the Northern District 

of Alabama. In 2024, the League of Women Voters of Alabama, Greater 

Birmingham Ministries, the Alabama NAACP, and the Alabama Disabil-

ities Assistance Program (“ADAP”) brought six claims alleging that SB1’s 

prohibitions were unconstitutional for various reasons and preempted by 

federal statute. See Ala. State Conf. of the NAACP v. Marshall, 746 F. 

Supp. 3d 1203, 1213-20 (N.D. Ala. Aug. 21, 2024). Plaintiffs sued Attor-

ney General Steve Marshall and Secretary of State Wes Allen in their 

official capacities and sought a preliminary injunction.2  Id. at 1213. The 

defendants moved to dismiss.  

After a hearing, the district court dismissed with prejudice five of 

the six counts for failure to state a claim and all claims against Secretary 

Allen for lack of standing. Id. at 1222-24, 1251-52. The lone remaining 

claim alleged that portions of SB1 unlawfully burdened, and thus were 

preempted by, the guarantee in Section 208 of the Voting Rights Act that 

“[a]ny voter who requires assistance to vote by reason of blindness, 

 
2 Plaintiffs also initially named as Defendants each of the 42 Dis-

trict Attorneys in the State but later agreed to dismiss them. Id. at 1213 
n.1. 



17 

disability, or inability to read or write may be given assistance by a per-

son of the voter’s choice, other than the voter’s employer or agent of that 

employer or officer or agent of the voter’s union.” 52 U.S.C. § 10508; see 

Ala. State Conf. of the NAACP, 746 F. Supp. 3d at 1242-49, 1252.  

The district court then turned to Plaintiffs’ motion for a preliminary 

injunction. See generally Ala. State Conf. of NAACP v. Marshall, No. 2:24-

cv-00420-RDP, 2024 WL 4282082 (N.D. Ala. Sept. 24, 2024). In support 

of their motion, Plaintiffs submitted declarations from four physically 

disabled voters and one paid ADAP employee in an effort to show that 

Alabama’s law burdens the right of assistance guaranteed by Section 208. 

Of the four voters, one wished to be assisted by her mother (Pls.’ App. 

Vol. III, at 14 ¶6), two by their next-door neighbors (id. at 3-4, 8-9), and 

the fourth identified ADAP itself—not an individual within the organiza-

tion—as his preferred assistor (id. at 19-20). All four declarants ex-

plained that they have or have had healthcare assistants but worried 

that seeking their help with the absentee ballot application could violate 

SB1.  See id. at 19-20. In opposition to the preliminary injunction motion, 

Attorney General Marshall submitted four declarations by three election 

officials and one retired prosecutor about absentee voter fraud in 
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Alabama, as well as certain data on disability rates in Alabama. Ala. 

State Conf. of NAACP, 2024 WL 4282082, at *4. 

On September 24, 2024, the district court preliminarily enjoined 

enforcement of two provisions of SB1—the “Submission Restriction and 

Payment and Gift Provisions,” Ala. Code §§ 17-11-4-(c)(2), (d)(1) & (d)(2), 

discussed further below—“as to blind, disabled, or illiterate voters, 

within the meaning of Section 208 of the Voting Rights Act, who request 

assistance from a person of that voter’s choice.” Id. at *7.   

The Attorney General appealed the injunction to the Eleventh Cir-

cuit. See Ala. State Conf. of NAACP, 161 F.4th at 1295. After oral argu-

ment, the Eleventh Circuit concluded that certification was necessary 

because “ambiguity in the text” of SB1 left the panel “uncertain of the 

scope of SB1,” particularly with “no Alabama state court decisions” to in-

terpret the text. Id. at 1298. The Eleventh Circuit thus certified four 

questions to this Court. Id. at 1298-1300. On March 12, 2026, this Court 

consented to answer the first of the four questions.  
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STATEMENT OF THE ISSUE 

This Court consented to answer the following certified question: 

“The meaning of Subsection (e): Does Alabama Code Section 17-11-4(e) 

create an exception to the prohibitions in Alabama Code Section 17-11-

4(c) and/or (d)? More specifically, for each of the provisions, does Section 

17-11-4([e]) immunize from criminal liability (1) a person who gives as-

sistance to a blind, illiterate, or disabled person; (2) a person who receives 

assistance; and/or (3) the person who pays or gives a gift to a person who 

gives assistance? If so, what is the extent of that exception?” Id. at 1299.  

STATEMENT OF THE FACTS 

A. Alabama Allows Certain Voters To Vote By Absentee 
Ballot. 

Alabama law provides absentee voting as an accommodation for 

those who cannot vote in person at the polls on election day, not as a 

general vote-by-mail alternative. So while every citizen qualified to vote 

in Alabama “shall be entitled to register and to vote at any election by 

the people,” Ala. Code § 17-3-30, a registered voter in Alabama “may ap-

ply for and vote an absentee ballot” only “if he or she makes application 

in writing and meets” at least one of eight statutory situations, id. § 17-

11-3(a).  
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A voter is legally qualified to vote absentee only if he or she 

(1) plans to be out of the county or State on election day; (2) has an illness 

or infirmity that prevents in-person attendance at the polls; (3) has a 

work shift of at least ten hours that coincides with the hours at his polling 

location; (4) is “a student at an educational institution located outside the 

county of his or her personal residence, attendance at which prevents his 

or her attendance at the polls;” (5) is a service member or qualified rela-

tive of a service member pursuant to “the federal Uniformed and Over-

seas Citizens Absentee Voting Act;” (6) is an election official or volunteer 

at a polling place other than his own polling place; (7)  is a qualified fam-

ily caregiver; or (8) is incarcerated and has not been convicted of a felony 

involving moral turpitude. See Ala. Code § 17-11-3(a)(1)-(8).  

Absentee ballot applications are readily available. The absentee 

ballot application has two pages: one for the applicant’s personal infor-

mation and the other specifying crimes of moral turpitude and penalties 

for unlawful absentee voting. See https://www.sos.alabama.gov/alabama-

votes/voter/absentee-voting (Generic Absentee Application). Absentee 

ballot applications for all 67 counties are publicly available on the Secre-

tary of State’s website: https://www.sos.alabama.gov/alabama-
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votes/absentee-ballot-application-by-county. And anybody without access 

to a printer may request an application by mail by asking the Absentee 

Election Manager. See https://www.sos.alabama.gov/city-county-

lookup/absentee-election-manager 

Alabama law has long provided criminal penalties for election 

crimes, including those involving absentee balloting. For example, “any 

person who willfully aids any person unlawfully to vote an absentee bal-

lot, any person who knowingly and unlawfully votes an absentee ballot, 

and any voter who votes both an absentee and a regular ballot at any 

election” is guilty of a Class C felony. See Ala. Code § 17-17-24(a). Like-

wise, “[a]ny person who knowingly and willfully prepares or assists in 

preparing the absentee ballot of a person who is comatose or who other-

wise cannot communicate his or her voting preferences for an absentee 

ballot shall be guilty” of a Class C felony. Id. § 17-17-26.  

B. Election Fraud Targeting Absentee Voting Is Well-
Documented In Alabama And Beyond. 

Although Alabama is not required to wait until widespread fraud 

occurs before it acts, fraud arising from absentee balloting and ballot har-

vesting has occurred in Alabama—and not just with ballots, but with ap-

plications, too. For instance, the Eleventh Circuit recounted:  



22 

[I]n the mid-1990s, Alabama grappled with some recent, 
high-profile, and well-documented cases of absentee voter 
fraud that captured the public attention of Alabamians. These 
instances of voter fraud were summarized by a July 1996 ar-
ticle in The Birmingham News. 

Various citizen groups formed to spread the word about 
the need for a photo ID law to combat voter fraud. Alabama 
and the federal government worked together to investigate 
and prosecute cases of voter fraud in absentee voting. The in-
vestigation uncovered that, for example, voters would sign ab-
sentee ballot-related paperwork without ever marking the 
ballot, and, in a handful of instances, the voters were not in-
volved in the process at all and their signatures were forged. 
Sometimes voters would be convinced, threatened, or bribed 
to give up their ballot materials and sometimes voters would 
sign the absentee ballot affidavits without marking the bal-
lots. One investigation also revealed there were people at the 
polls on election day with a list of voters whose ballots had 
been fraudulently cast and they would chase away these vot-
ers when they came to the polls to cast their ballots.  

Greater Birmingham Ministries v. Sec’y of State for State of Ala., 992 F.3d 

1299, 1305 (11th Cir. 2021) (footnotes omitted); see also Greater Birming-

ham Ministries v. Sec’y of State for State of Ala., 284 F. Supp. 3d 1253, 

1257 (N.D. Ala. 2018) (discussing same instances in more detail, includ-

ing “voter brokers following mail trucks and removing absentee ballots 

from mailboxes,” intimidating poor and elderly voters, and pressuring 

nursing home patients); Ala. State Conf. of NAACP v. Alabama, 612 

F. Supp. 3d 1232, 1305 n.51 (M.D. Ala. 2020) (noting that in one case, 
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“two individuals forged 600 absentee ballots and were convicted on voter-

fraud charges in Wilcox County in the wake of the 1994 election,” while 

in another instance, “a Democratic U.S. Attorney and Republican Ala-

bama Attorney General jointly investigated absentee ballot fraud after 

five suitcases containing forged absentee ballots were recovered at the 

Eutaw, Alabama post office on election day in 1994”).  

Of the many cases that arose (both through criminal prosecutions 

and election contests), several concerned not just fraud involving the ab-

sentee ballots but the absentee ballot applications as well. See, e.g., Eu-

banks v. Hale, 752 So. 2d 1113, 1155-62 (Ala. 1999) (recognizing several 

instances of absentee ballot applications fraudulently signed in election 

contest); Evans v. State, 794 So. 2d 415, 425-29 (Ala. Crim. App. 2000) 

(affirming multiple convictions for illegal absentee voting premised on 

fraudulent absentee ballot applications); United States v. Smith, 231 F.3d 

800, 805 n.2, 822 (11th Cir. 2000) (affirming all but one conviction of one 

defendant on nine counts related to fraudulent absentee ballot applica-

tions).  

Fraudsters often use trickery rather than coercion to accomplish 

absentee ballot fraud. Many victim-voters thus believed the fraudsters 
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were helping them, not stealing their votes. See, e.g., Wilder v. State, 401 

So. 2d 151, 162 (Ala. Crim. App. 1981) (affirming illegal voting convic-

tions and recounting testimony that defendant brought voter an absentee 

ballot application and told her she would “fix the paper” for her to which 

voter did not object “because she did not know what it was all about” but 

“did not sign anything for them or mark any ballot”). 

In opposing Plaintiffs’ motion for a preliminary injunction in this 

case, the Attorney General thus submitted evidence of absentee election 

fraud in Alabama. Former Assistant Attorney General Gregory M. Biggs, 

for instance, provided a declaration documenting his experience prose-

cuting voter fraud in the State. See Def’s App. Tab D. Mr. Biggs prose-

cuted Alabama voter fraud cases between October 1995 and April 2001 

in Wilcox County, Greene County, Hale County, and Winston County 

(several of which resulted in the appellate cases cited above). Id. ¶ 3. His 

“prosecutions focused on absentee election fraud,” id. ¶ 4, and his experi-

ences confirm that “absentee voting has been a source of fraud and voter 

manipulation in Alabama.” id. ¶ 5. Biggs “saw cases where the victim-

voters did not even know that they had requested absentee ballots or that 

they had voted in a particular election.” Id. ¶ 4. He also spoke “with a 
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large number of African-Americans who were outraged that someone had 

tried to steal—or had stolen—their votes.” Id.  

In his investigation of voter fraud in Greene County, for example, 

the evidence revealed “an assembly line process to complete the stolen 

absentee applications, affidavits, and ballots.” Id. ¶ 9. To obtain the bal-

lots, “[s]ometimes the absentee fraudster requested the application ma-

terials and ballots without the voter’s knowledge.” Id. In other instances, 

fraudsters would steal mail or “convince, threaten, or bribe” voters to give 

up absentee materials or sign the absentee affidavits without seeing 

them. Id. ¶¶ 9-10. “Regardless of the absentee ballot scheme to defraud, 

the key of the absentee ballot fraudsters in the commission of the crime 

was getting control of the absentee voting materials and ballots.” Id. ¶ 10. 

Biggs also recounted that “most of the[] victim-voters were not well 

educated,” id. ¶ 11, and that some of the victims were particularly “vul-

nerable,” either because they struggled to read or write or because they 

otherwise did not understand the absentee-balloting process, id. ¶ 21. 

Biggs also assisted in the prosecution of a sheriff who provided alcohol 

for ballot brokers “to use to bribe voters for their blank absentee voting 

materials and ballots.” Id. ¶ 24. Biggs’s declaration established not only 
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that absentee fraud has occurred in Alabama, but also that the vote-steal-

ing schemes often focus on obtaining control over the absentee ballots 

and applications, whether by force or subterfuge. 

Nor is voter fraud a thing of the past in Alabama. For example, a 

successful election contest required the vacatur from office of Brandon 

Dean—who had been declared mayor of Brighton, Alabama in 2016—

upon finding that he procured a number of illegal absentee votes in his 

favor, many of which falsely listed Dean’s own address as the address at 

which they regularly received mail. See Final Order, Cooper v. Brown, 

No. 68-CV-2016-900602.00 (Jefferson Cnty. Cir. Ct. Sept. 25, 2017) (Doc. 

246).3 Similarly, an election contest in 2018 involving a seat on the Bes-

semer City Council resulted in 27 votes being discounted upon finding a 

number of irregularities in the balloting process, including signature mis-

matches, residency problems, and improper witnessing of applications 

from nursing home residents. See Final Order on Election Contest, Porter 

v. Alexander, No. 68-CV-2018-900776.00 (Jefferson Cnty. Cir. Ct. Sept. 3, 

2021) (Doc. 294).  

 
3 A copy of this order, as well as the other state court orders referenced 

in this section, are included in the appendix. See Def’s App. Tabs A-C. 
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Criminal prosecutions have occurred as well, such as the 2017 con-

victions of Gordon Mayor Elbert Melton for falsely notarizing absentee 

ballots without the voter present. See State v. Melton, No. 38-CC-2017-

1469 & -1467 (Houston Cnty. Cir. Ct. Jan. 16, 2019).4  

Fraud involving absentee ballots and applications also occurs in 

other States. In League of Women Voters of Florida Inc. v. Florida Secre-

tary of State, for instance—a challenge to Florida’s election security 

laws—the Eleventh Circuit found that “the record includes undisputed 

evidence of fraud—including vote-by-mail fraud in Florida.” 66 F.4th 905, 

26 (11th Cir. 2023). Such evidence included “ballot brokers” who ex-

ploited elderly voters, voted other persons’ ballots, and “harassed and 

pressured elderly voters.” Id.  

And in North Carolina, the State Board of Elections called for a new 

congressional election after uncovering pernicious ballot harvesting in 

 
4 Melton’s charges came in three separate cases; the indictments and 

verdicts from the two cases ending in conviction are included in the ap-
pendix. See Def’s App. Tab C. The third case was dismissed on the State’s 
motion due to the death of the victim. See State v. Melton, No. 38-CC-
2017-1471 (Houston Cnty. Cir. Ct. Jan. 16, 2019) (Doc. 23). 
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the 2018 congressional election.5 There, Republican congressional candi-

date Mark Harris hired McCrae Dowless to operate a ballot harvesting 

operation. Dowless paid workers to collect and submit absentee-by-mail 

request forms, some of which were fraudulent, and to collect absentee-

by-mail ballots, some of which were unsealed and unvoted. All such ap-

plications and ballots were delivered to Dowless. The operation forged 

witness signatures, voted the blank ballots, and admitted that they “they 

were paid … to push votes for Harris.”6  

In another case, a mayoral candidate used an “absentee voter cam-

paign” with “deliberate, intentional, and aggressive practices to assure 

the votes of handicapped voters.” Qualkinbush v. Skubisz, 826 N.E.2d 

1181, 1190 (Ill. App. Ct. 2004). The scheme began by “taking absentee 

ballot applications to voters, helping fill them out, placing applications in 

envelopes, providing stamps to voters, and mailing applications.” Id. at 

 
5 The North Carolina State Board of Election’s Order can be found at 

https://perma.cc/B4NC-Y6NU. The State Board has the authority to “in-
vestigate when necessary or advisable, the administration of election 
laws, frauds and irregularities in elections in any county and municipal-
ity and special district, and shall report violations of the election laws to 
the State Bureau of Investigation for further investigation and prosecu-
tion.” N.C. Gen. Stat. Ann. § 163-22. 

6 Id. at 22; see id. at 13-25.  
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1188. A campaign staffer encouraged voters to call him once they received 

the ballot to “assure that he provided assistance to the voters during the 

voting process itself.” Id. at 1190. Targeting “the sick, the infirm and the 

confused,” he “had the opportunity to tamper with the ballots while as-

sisting the voter in voting” and “when he assumed custody of the ballot” 

to deliver it. Id. The trial court excluded thirty-eight votes from the can-

didate’s vote total, and the second-place candidate was declared the win-

ner. Id. at 1207.  

These are just a few examples, but the point of them is simply “that 

flagrant examples of such fraud in other parts of the country have been 

documented throughout this Nation’s history by respected historians and 

journalists, that occasional examples have surfaced in recent years, and 

that not only is the risk of voter fraud real but that it could affect the 

outcome of a close election.” See Crawford v. Marion Cnty. Election Bd., 

553 U.S. 181, 194 (2008) (lead opinion). And as noted in the landmark 

study of U.S. elections by President Jimmy Carter and Secretary of State 

James Baker, “[v]ote buying schemes are far more difficult to detect when 

citizens vote by mail.” Brnovich v. Democratic Nat’l Comm., 594 U.S. 647, 

685 (2021) (quoting Report of the Comm’n on Fed. Election Reform, 



30 

Building Confidence in U.S. Elections 46 (Sept. 2005)). Among the differ-

ences between election-day voting and mail-in absentee ballots is that the 

latter are not cast from secure, monitored polling locations. Those voting 

“at home, at nursing homes, at the workplace, or in church are more sus-

ceptible to pressure, overt and subtle, or to intimidation.” Id.  

Accordingly, due to the higher risk of fraud accompanying payment 

schemes for registration and balloting activity (and how difficult the 

fraud is “to detect when citizens vote by mail”), the Carter-Baker Report 

recommended that “[a]ll states” outright “prohibit[] ‘third-party’ organi-

zations, candidates, and political party activists from handling absentee 

ballots.” Building Confidence in U.S. Elections 46-47. The report likewise 

advised all States to “consider passing legislation that attempts to mini-

mize the fraud that has resulted from ‘payment by the piece’ to anyone 

in exchange for their efforts in voter registration, absentee ballot, or sig-

nature collection.” Id. at 47. As the U.S. Supreme Court put it, “[l]imiting 

the classes of persons who handle early ballots to those less likely to have 

ulterior motives deters potential fraud and improves voter confidence.” 

Brnovich, 594 U.S. at 685. 
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C. Alabama Enacts Further Protections For Absentee 
Voters Completing Absentee Ballot Applications. 

Against this backdrop, Alabama sought to further secure its elec-

tions by adopting more stringent protections against fraudsters and bal-

lot harvesters seeking to meddle with absentee ballot applications.  

On March 20, 2024, Governor Kay Ivey signed Senate Bill 1 into 

law, amending the section of the Alabama Code that governs the absen-

tee-ballot application process. SB1 clarifies that the absentee application 

issued by the Secretary of State shall require “[t]hat the applicant submit 

sufficient information to identify the applicant,” a declaration that the 

applicant is not barred from voting, and “[a]n explanation of penalties for 

violations of this section.” Ala. Code § 17-11-4(a). Consistent with exist-

ing law, “any applicant may receive assistance in filling out the applica-

tion as he or she desires, but each application shall be manually signed 

by the applicant, under penalty of perjury, and if he or she signs by mark, 

the application shall also include the name of the witness and the wit-

ness’s signature.” Id. § 17-11-4(b)(1).  

SB1 then creates four new election offenses related to absentee ap-

plications.  
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First, the Prefilled-Application Provision makes it “unlawful for 

any person to knowingly distribute an absentee ballot application to a 

voter that is prefilled with the voter’s name or any other information re-

quired on the application form.” Id. § 17-11-4(b)(2).  

Second, the Submission Restriction generally requires applicants to 

submit their own applications to the absentee election manager, with cer-

tain exceptions: 

(c)(1) Completed applications may be submitted to the 
absentee election manager in any of the following ways, as 
further provided by rule of the Secretary of State: 

a. The applicant delivering the application in person. 

b. The applicant mailing the application by U.S. mail. 

c. The applicant sending the application by commercial 
carrier. 

(2) Except in situations governed by Section 17-11-3(f)[7], 
it shall be unlawful for an individual to submit a completed 

 
7 Section 17-11-3(f) provides: “If the occurrence of a state of emer-

gency as declared in this or any other state, or by the federal government, 
renders substantial compliance with this article impossible or unreason-
able for a group of qualified voters who respond to the emergency, the 
Secretary of State, pursuant to Section 41-22-5, may adopt an emergency 
rule to allow those qualified voters to vote by absentee ballot. Notwith-
standing any other laws to the contrary, all expenses and costs incurred 
by the state or any county in carrying out the responsibilities and duties 
included in an emergency rule adopted pursuant to this subsection shall 
be paid by the State of Alabama from any funds made available for elec-
tion expenses under state and federal law.” 



33 

absentee ballot application to the absentee election manager 
other than his or her own application, except that an applica-
tion for a voter who requires emergency treatment by a li-
censed physician within five days before an election pursuant 
to Section 17-11-3 may be submitted to the absentee election 
manager by an individual designated by the applicant. 

Id. § 17-11-4(c)(1), (2).  

Third and fourth, the Payment and Gift Provisions forbid traffick-

ing absentee ballot applications, forbidding third parties from paying oth-

ers or being paid to insert themselves as paid “assistors” to “help” 

someone complete an absentee ballot application: 

(d)(1) Except in situations governed by Section 17-11-
3(f), it shall be unlawful for a third party to knowingly receive 
a payment or gift for distributing, ordering, requesting, col-
lecting, completing, prefilling, obtaining, or delivering a 
voter’s absentee ballot application. Any person who violates 
this subdivision shall be guilty of a Class C felony. 

(2) Except in situations governed by Section 17-11-3(f), 
it shall be unlawful for a person to knowingly pay or provide 
a gift to a third party to distribute, order, request, collect, pre-
fill, complete, obtain, or deliver a voter’s absentee ballot ap-
plication. Any person who violates this subdivision shall be 
guilty of a Class B felony. 

Id. § 17-11-4(d)(1), (2).  

Last, SB1 provides an accommodation for blind, disabled, or illit-

erate voters who need assistance with their absentee-ballot application: 

(e) Any voter who requires assistance to vote by reason 
of blindness, disability, or inability to read or write may be 
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given assistance by an individual of the voter’s choice, other 
than the voter’s employer or agent of that employer or officer 
or agent of the voter’s union. 

Id. § 17-11-4(e).  

This accommodation mirrors, nearly word for word, Section 208 of 

the Voting Rights Act, which Congress enacted as part of the 1982 

amendments. At the time, “all States” provided “some form of voting as-

sistance for handicapped voters,” but some States authorized only elec-

tion officials to provide that necessary assistance. S. Rep. No. 97-417, at 

63 (1982); see, e.g., Act of May 27, 1977, §3509.08, 1977 Ohio Sess. 30, 63 

(Hein). Such limitations could “discourage many from voting for fear of 

intimidation or lack of privacy.”8 S. Rep. 97-417, at 62 n.207. And other 

States “prohibited any assistance from being given to illiterates.” 

 
8 One witness who testified before the Senate Judiciary Committee 

had earlier explained elsewhere: “The chilling effect on a black illiterate 
voter of being assisted by a white election official can be significant. The 
black voter faces the prospect of revealing his vote to an unfamiliar or 
hostile white person without having assurance that his vote will be cast 
as he directs. Faced with this prospect, many illiterate voters have for-
feited their votes by staying home or by spoiling their ballots in vain at-
tempts to cast them without assistance.” Armand Derfner, Racial 
Discrimination and the Right to Vote, 26 VAND. L. REV. 523, 564 n.171 
(1973). 



35 

Derfner, 26 Vand. L. Rev. at 565 (emphasis added); see also S. Rep. 97-

417 at 63 n.209. 

Congress responded by amending the Voting Rights Act to protect 

“the blind and disabled, and others who may be unable to cast their vote 

without help.” Delgado v. Smith, 861 F.2d 1489, 1492 (11th Cir. 1988). 

Section 208 thus provides: 

Any voter who requires assistance to vote by reason of 
blindness, disability, or inability to read or write may be given 
assistance by a person of the voter’s choice, other than the 
voter’s employer or agent of that employer or officer or agent 
of the voter’s union. 

Pub. L. No. 97-205, 96 Stat. 131, 135 (1982) (codified at 52 U.S.C. 

§ 10508).  

As some voters already had the ability to receive assistance under 

state law, § 208 expanded such protections to “any voter who requires 

assistance” due to blindness, disability, or illiteracy. Id. And because 

some voters could receive assistance only from state officials, § 208 al-

lowed “assistance by a person of the voter’s choice.” Id. Indeed, the Senate 

Judiciary Committee report acknowledged that “many states already 

provide[d] for assistance by a person of the voter’s choice,” so § 208 simply 
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“conform[ed] to the pattern already in use in many states.” S. Rep. 97-

417 at 63-64.  

The Senate report found that “the blind, the disabled, and those 

who either do not have a written language or who are unable to read or 

write” need assistance to exercise their right to vote. Id. at 62. At the 

same time, the report acknowledged that these same citizens are “more 

susceptible than the ordinary voter to having their vote unduly influ-

enced or manipulated.” Id. Thus, “the manner of providing assistance has 

a significant effect on the free exercise of the right to vote.” Id. The report 

concluded that a covered voter must be allowed “to bring into the voting 

booth a person whom the voter trusts and who cannot intimidate him.” 

Id. For these reasons, § 208 protects the “right to choose a trustworthy 

assistant” but leaves intact the State’s authority “to establish necessary 

election procedures … to protect the rights of voters” from undue influ-

ence or manipulation. Id. at 63-64 

By thus incorporating the federal guarantee, the Alabama Legisla-

ture sought to address the same issues that Congress recognized in its 

1982 amendments and sought to ensure that the most vulnerable voters 

have the “right to choose a trustworthy assistant,” id. at 64 (emphasis 
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added), and be protected from would-be assistors who, through a quid pro 

quo arrangement with a third party, are more likely to have ulterior mo-

tives.  

STANDARD OF REVIEW 

The question certified by the Eleventh Circuit is a question of law 

which this Court reviews “de novo.” Ex parte Terry, 957 So. 2d 455, 457 

(Ala. 2006). 

SUMMARY OF THE ARGUMENT 

After arguing for years that Alabama’s law is preempted because it 

conflicts with Section 208 of the Voting Rights Act, Plaintiffs have at last 

acknowledged that SB1 can—and therefore must—be interpreted in a 

way that avoids federal preemption, avoids constitutional questions, and 

avoids rendering portions of SB1 superfluous and in conflict with other 

provisions.9 But their interpretive pendulum has now swung too far. 

Where before they claimed that Section 208 meant that Alabama could 

 
9 E.g., Ala. State Conf. of NAACP, 161 F.4th at 1295 (“The Plaintiffs 

argue that SB1 is a far-reaching restriction and the Attorney General’s 
limited reading is not consistent with the text of the statute.”); id. at 1296 
(“On the flip side, Plaintiffs argue Section 17-11-4(e) does not create an 
exemption from either the Payment and Gift Provisions or the Submis-
sion Restriction.”) 
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not do anything that would reduce the world of possible assistors by even 

one—that “assistance by a person of the voter’s choice” meant any person 

of the voter’s choice, preempting even provisions like Tennessee’s that 

forbids individuals “convicted of voter fraud” from “assisting,” Tenn. Code 

§ 2-7-116(d)—Plaintiffs now claim that Alabama’s law reads just as ex-

pansively.  

The better interpretation is somewhere in the middle. Yes, “Section 

17-11-4(e) implicitly exempts assistors of blind, disabled, and illiterate 

voters from criminal liability from the Submission Restriction,” Ala. 

State Conf. of NAACP, 161 F.4th at 1296, because otherwise the guaran-

tee of assistance under subsection (e) would be rendered meaningless—

blind, disabled, or illiterate voters who need someone to deliver their bal-

lot application for them would be out of luck unless subsection (e) guar-

anteed them that right. It thus provides a limited exception to subsection 

(c) for such voters to receive assistance mailing their application.  

But no, that does not mean that subsection (e) must also “implicitly 

exempt” all assistors under the Payment and Gift Provisions, because 

those provisions do not otherwise “stand as an obstacle to a blind, disa-

bled, or illiterate voter receiving their right to assistance.” Id. And 
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Plaintiffs have not shown that the only assistors available to such voters 

are operatives paid by third parties for the purpose of “distributing, or-

dering, requesting, collecting, completing, prefilling, obtaining, or deliv-

ering a voter’s absentee ballot application.” Ala. Code § 17-11-4(d)(1), (2). 

Thus, while subsection (e) may still be read “as a catch-all term to ensure 

blind, disabled, and illiterate voters have access to [an] assistor of their 

choice,” Ala. State Conf. of NAACP, 161 F.4th at 1296, it generally does 

little to no work when applied to subsection (d) because those provisions 

already protect the right guaranteed by subsection (e).  

This Court should thus answer the certified question as follows: 

Subsection (e) creates a limited exception to subsection (c), but not to sub-

section (d). So, for example, a voter may receive help completing or mail-

ing their ballot despite the prohibitions of subsection (c), but not from a 

paid operative prohibited from providing paid assistance under subsec-

tion (d). Further, applying the plain-meaning of the statute and interpre-

tive canons, it provides that a qualified voter under subsection (e) is never 

criminally liable for receiving or paying for their own assistance. Nor is 

an assistor criminally liable for providing such assistance when unpaid 

or paid only for other assistance and the balloting assistance is provided 
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only collaterally (e.g., home health workers). But subsection (e) provides 

no immunity for paid assistors or third-party payors who undertake quid 

pro quo arrangements to “assist” with absentee ballot applications. 

ARGUMENT 

  SB1 is, admittedly, “not a very clear law.” Ala. State Conf. of 

NAACP, 161 F.4th at 1289. It is ambiguous—as the Eleventh Circuit 

found and the parties here agree. See Ala. State Conf. of NAACP, 161 

F.4th at 1296-98 (“All these points of ambiguity in the text leave us un-

certain of the scope of SB1.”); Plfs’ Br. 14-17. Accordingly, the Court must 

“construe and interpret the Code section” according to the normal rules 

of construction. Deutsche Bank Nat’l Tr. Co. v. Walker County, 292 So. 3d 

317, 327 (Ala. 2019). When the Court does that, it should find that SB1 

both protects the right of “[a]ny voter who requires assistance to vote by 

reason of blindness, disability, or inability to read or write” to “assistance 

by an individual of the voter’s choice” and still meaningfully protects 

these vulnerable voters by ensuring that ballot harvesters paid by third 

parties do not insert themselves as the purported “assistor” of choice.  
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I. While SB1 May Be Ambiguous, Much Of Its Meaning Can 
Be Derived Through Normal Interpretation At Step One Of 
The Plain-Meaning Rule. 

The Attorney General agrees with Plaintiffs, the district court, and 

the Eleventh Circuit that SB1 is ambiguous and must be construed ac-

cording to the canons of construction. However, that ambiguity largely 

comes about through questions about the interplay between its various 

provisions. And the meaning of several of those provisions can be dis-

cerned by applying the Court’s “plain-meaning rule.” 

Under the Court’s “plain-meaning rule,” “[i]f the language of the 

statute is unambiguous, then there is no room for judicial construction 

and the clearly expressed intent of the legislature must be given effect.” 

Deutsche Bank Nat’l Tr. Co., 292 So. 3d at 325 (quoting Blue Cross & Blue 

Shield of Ala., Inc. v. Nielsen, 714 So. 2d 293, 296 (Ala. 1998)). But when 

a statutory provision is ambiguous, “[t]hat ambiguity necessitates en-

gagement with the rules of statutory construction.” Johnson v. Four-C 

Volunteer Fire Dep’t, 428 So. 3d 501, 519 (Ala. 2024). And a statutory 

provision is ambiguous when a term or provision “is reasonably subject 

to more than one interpretation.” Id.; see, e.g., S&S Distrib. Co. v. Town 

of New Hope, 334 So. 2d 905, 907 (Ala. 1976) (“A statute or portion thereof 
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is ambiguous when it is capable of being understood by reasonably well-

informed persons in either of two or more senses….”). 

To be sure, neither litigants nor the Court can escape the first step 

of the plain-meaning rule simply because there are differences of opinion 

over how a statute operates; otherwise, the rule would not do much work 

in the cases that reach this Court. Nor can the Court at step one simply 

look at the statute without making any real effort to interpret its mean-

ing before driving on to the step-two construction zone. See, e.g., Ex parte 

Spencer, -- So. 3d --, No. SC-2024-0672, 2026 WL 1356293, at *5-6 (Ala. 

May 15, 2026) (Cook, J. concurring specially). And at least some of the 

canons that at least some Justices have applied in at least some cases at 

step one can shed some light on SB1’s meaning.10 See id. at *6-7 & nn.3-

6 (collecting cases and sources showcasing where the Court seemed to 

apply “semantic canons when engaging in statutory interpretation” at 

step one of the plain-meaning rule”).  

 
10 To the extent the Court believes application of these semantic, 

linguistic, and contextual canons should take place at step two of the 
plain-meaning rule, the Attorney General asks the Court to apply these 
same canons there.  
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For instance, the Court can properly reject Plaintiffs’ former read-

ing of subsection (e) because that provision must do something lest it be 

rendered superfluous. E.g., City of Pinson v. Utilities Bd. of City of One-

onta, 986 So. 2d 367, 371 (Ala. 2007) (“In determining the intent of the 

legislature, we must examine the statute as a whole and, if possible, give 

effect to each section.” (quotation omitted)). And at least one thing it must 

do is apply to situations where subsection (c)—the Submission Re-

striction—would otherwise prevent a blind, disabled, or illiterate voter 

from being able to access the assistance she needs to submit an absentee 

ballot application, which is part of the right “to vote” protected by subsec-

tion (e) and Section 208. And—continuing on—if subsection (e) grants a 

voter that right, then the predicate act canon (listed as a “contextual 

canon” in Reading Law11) would suggest that the Act, by implication, also 

ensures that the assistor helping the voter deliver his ballot application 

is not violating the provision, either. See, e.g., Riley v. Cornerstone Cmty. 

Outreach, Inc., 57 So. 3d 704, 720 (Ala. 2010) (“When a [provision of law] 

gives a general power or enjoins a duty, it also gives by implication, every 

 
11 See Antonin Scalia & Bryan A. Garner, Reading Law: The Inter-

pretation of Legal Texts xiv, 192-95 (2012).  
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particular power necessary for the exercise of the one, or the performance 

of the other.”).  

Likewise, much progress can be made in interpreting the statute’s 

other provisions. Start with Subsection (d)(2): “Except in situations gov-

erned by Section 17-11-3(f), it shall be unlawful for a person to knowingly 

pay or provide a gift to a third party to distribute, order, request, collect, 

prefill, complete, obtain, or deliver a voter’s absentee ballot application. 

Any person who violates this subdivision shall be guilty of a Class B fel-

ony.” Ala. Code § 17-11-4(d)(2). This provision contemplates three indi-

viduals: (1) the “person” paying or providing a gift, (2) the “third party” 

who receives the payment or gift “to”—i.e., for the purpose of—taking 

certain actions with regard to a voter’s absentee ballot application, and 

(3) the voter. Thus, the provision does not criminalize a voter for paying 

someone for help with his absentee ballot application, and—as the dis-

trict court recognized—that makes sense in context because “the Pay-

ment and Gift Provisions are designed to protect voters with disabilities 

from selecting an assistor who is receiving some payment or gift by a 

third party to render that assistance because such persons may have 
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nefarious incentives to manipulate or unduly influence the voter.” Ala. 

State Conf. of the NAACP, 746 F. Supp. 3d at 1246.12  

This same reading also helps to make sense of subsection (d)(1), 

which makes it “unlawful for a third party to knowingly receive a pay-

ment or gift for distributing, ordering, requesting, collecting, completing, 

prefilling, obtaining, or delivering a voter’s absentee ballot application.” 

Ala. Code § 17-11-4(d)(1) (emphasis added). Reading this provision in 

harmony with subsection (d)(2) suggests that the “third party” assistor is 

someone who is paid by another person—not the voter—to become the 

voter’s “assistor”; were it otherwise, the recipient of the payment would 

no longer be a “third party” but would be the agent of the voter. And both 

these readings of subsection (d) also comport with the Submission Re-

striction in subsection (c), where the voter can still pay a “commercial 

carrier” to deliver his application, even if subsection (d) makes clear that 

other “person[s]” may generally not do that.  

 
12 In addition, and as discussed below, the rule of lenity would re-

solve any conflict in favor of this interpretation if the other interpretation 
would have the “voter”—the party the statute is designed to protect—
classified as a “person” under the provision who would be committing a 
Class B felony by paying someone for assistance.  
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Still, despite this progress at step one, it is nonetheless likely that 

at least some provisions of the statute (and the interplay among them) 

remain ambiguous. Indeed, at the Eleventh Circuit, parties offered four 

distinct interpretations of Section 208 and its incorporation into Alabama 

law—one by the Attorney General, one by Plaintiffs, one by Plaintiff’s 

amici, and another by the United States. See Def’s CA11 Reply Br. 2. The 

Eleventh Circuit also recognized—and struggled with—competing inter-

pretations of SB1. See Ala. State Conf. of NAACP, 161 F.4th at 1296-98. 

Given this likely ambiguity, the Court should also turn to the substantive 

canons of construction to help resolve it. 

II. Applying Canons Of Construction Confirms That SB1 Both 
Accommodates and Protects Vulnerable Voters From Paid 
Ballot Harvesters.   

Because the certified question concerns the scope of subsection (e) 

and its application to subsections (c) and (d), it makes sense to start with 

the text of subsection (e) and then turn to the Act’s other provisions and 

their interaction with subsection (e).  

1. Subsection (e)—The Accommodation Provision. As 

noted above, subsection (e) provides: “Any voter who requires assistance 

to vote by reason of blindness, disability, or inability to read or write may 
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be given assistance by an individual of the voter’s choice, other than the 

voter’s employer or agent of that employer or officer or agent of the voter’s 

union.” 

A few details of the provision stick out. First, for the provision to 

apply, a voter must “require[] assistance to vote by reason of blindness, 

disability, or inability to read or write.” If the voter does not “require[]” 

assistance—e.g., if application of the law as applied to everyone else also 

accommodates the blind, disabled, or illiterate voter—then subsection (e) 

would not kick in to provide the voter any additional right to assistance.  

Second, the provision guarantees “assistance by an individual of the 

voter’s choice”—not the individual of the voter’s choice or any individual 

of the voter’s choice. Contra Plaintiffs’ view, the provision does not create 

an unfettered right by which disabled voters may choose any person in 

the world to serve as their assistor, as though subsection (e) and its part-

ner provision in Section 208 overrides a State’s determination that cer-

tain classes of individuals—say, those convicted of past voter fraud, 

Tenn. Code § 2-7-116(d), or those being paid by a third party to “help”—

should not handle the ballot applications of the most vulnerable voters. 

If the legislature meant to do that, it could have written that “any voter” 
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can choose “any individual” since, “[r]ead naturally, the word ‘any’ has an 

expansive meaning, that is, one or some indiscriminately of whatever 

kind.” Schumpert v. Wallace, No. SC-2025-0455, 2026 WL 628732, at *4 

(Ala. Mar. 6, 2026) (quoting United States v. Gonzales, 520 U.S. 1, 5 

(1997)).  

But instead of saying that, the Legislature chose narrower lan-

guage, ensuring that “any voter” requiring assistance “may be given as-

sistance by an individual of the voter’s choice.” Ala. Code § 17-11-4(e) 

(emphasis added); compare with 52 U.S.C. § 10508 (stating “any voter” 

may be given assistance by “a person”). Unlike “any,” “an” is defined as 

“an indefinite article, which refers to a person, place, or thing in a general 

or nonspecific manner.” McDorman v. Moseley, 323 So. 3d 70, 79 (Ala. 

2020) (referencing Bryan A. Garner, The Redbook: A Manual on Legal 

Style § 10.38 (2d ed. 2006)). And while some courts suggest that “an” can 

mean “any” or “one,” depending on the context, e.g., United States v. Ala-

bama, 778 F.3d 926, 932 (11th Cir. 2015), the most natural reading here 

is that “an” means “an,” not any—particularly since the Legislature used 

“any” to actually mean “any” just a few words before in the same provi-

sion. 
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2. Subsection (c)—The Submission Restriction. Turning to 

the Submission Restriction in subsection (c), that provision provides:  

(1) Completed applications may be submitted to the ab-
sentee election manager in any of the following ways, as fur-
ther provided by rule of the Secretary of State: 

a. The applicant delivering the application in person. 

b. The applicant mailing the application by U.S. mail. 

c. The applicant sending the application by commercial 
carrier. 

(2) Except in situations governed by Section 17-11-
3(f)[13], it shall be unlawful for an individual to submit a com-
pleted absentee ballot application to the absentee election 
manager other than his or her own application, except that an 
application for a voter who requires emergency treatment by 
a licensed physician within five days before an election pur-
suant to Section 17-11-3 may be submitted to the absentee 
election manager by an individual designated by the appli-
cant. 

Ala. Code § 17-11-4(c)(1), (2).  

 
13 Section 17-11-3(f) provides: “If the occurrence of a state of emer-

gency as declared in this or any other state, or by the federal government, 
renders substantial compliance with this article impossible or unreason-
able for a group of qualified voters who respond to the emergency, the 
Secretary of State, pursuant to Section 41-22-5, may adopt an emergency 
rule to allow those qualified voters to vote by absentee ballot. Notwith-
standing any other laws to the contrary, all expenses and costs incurred 
by the state or any county in carrying out the responsibilities and duties 
included in an emergency rule adopted pursuant to this subsection shall 
be paid by the State of Alabama from any funds made available for elec-
tion expenses under state and federal law.” 
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On a first read, it appears that this provision does not contemplate 

any accommodation for blind, disabled, or illiterate voters who may need 

help delivering the ballot application. After all, the only explicit excep-

tions allowing for someone else to deliver a voter’s application are (1) if 

the voter requires emergency treatment within 5 days of the election, or 

(2) if there is a state of emergency.  

But reading the provision that way would make the guarantee in 

subsection (e) meaningless and thus superfluous. By its text, subsection 

(e) kicks in whenever a blind, disabled, or illiterate voter “requires assis-

tance to vote,” and here, such a voter would indeed “require[]” assistance 

if he or she could not personally “deliver[] the application in person,” 

“mail[] the application by U.S. mail,” or “send[] the application by com-

mercial carrier.” And because subsection (e) would be an empty guaran-

tee unless it also applied to protect the voter’s assistor from any liability, 

the predicate-act canon suggests it must do that, too. See Riley, 57 So. 3d 

at 720 (describing predicate-act canon). So would the rule of lenity14 (the 

 
14 E.g., Ex parte Bertram, 884 So. 2d 889, 891 (Ala. 2003) (explain-

ing that “criminal statutes are construed strictly against the State,” and 
the “rule of lenity requires that ambiguous criminal statutes be construed 
in favor” of defendants (cleaned up and citations omitted)). 
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provision is a criminal provision, after all), the presumption against 

preemption,15 and the constitutional-doubt canon16 (if subsection (e) were 

made meaningless, Alabama’s statute would likely be preempted by Sec-

tion 208 of the Voting Rights Act and held unconstitutional under the 

Supremacy Clause).17 In this way, the Attorney General “argues that Sec-

tion 17-11-4(e) implicitly exempts assistors of blind, disabled, and illit-

erate voters from criminal liability from the Submission Restriction.” 

Ala. State Conf. of NAACP, 161 F.4th at 1296.  

3. Subsection (d)—The Payment and Gift Provisions. Last, 

the Payment and Gift Provisions prohibit paid ballot harvesting: 

(d)(1) Except in situations governed by Section 17-11-
3(f), it shall be unlawful for a third party to knowingly receive 

 
15 E.g., Dixon v. Hot Shot Exp., Inc., 44 So. 3d 1082, 1088 (Ala. 2010) 

(discussing “presumption against preemption”).  
16 E.g., Magee v. Boyd, 175 So. 3d 79, 107 (Ala. 2015) (“It is the duty 

of the court to construe a statute so as to make it harmonize with the 
constitution if this can be done without doing violence to the terms of the 
statute and the ordinary canons of construction.” (quotation omitted)).  

17 To be sure, while this Court should consider the presumption 
against preemption and constitutional avoidance canons in its analysis, 
it should not allow Plaintiffs to simply smuggle their expansive interpre-
tation of the federal law requirements of Section 208 into Alabama law 
through subsection (e)—insulating their view of Section 208 from further 
litigation upon return to the Eleventh Circuit. As with all interpretive 
principles, they have limits that must be enforced, particularly here 
given the interplay of federal and state law at issue in this certified ques-
tion.  
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a payment or gift for distributing, ordering, requesting, col-
lecting, completing, prefilling, obtaining, or delivering a 
voter’s absentee ballot application. Any person who violates 
this subdivision shall be guilty of a Class C felony. 

(2) Except in situations governed by Section 17-11-3(f), 
it shall be unlawful for a person to knowingly pay or provide 
a gift to a third party to distribute, order, request, collect, pre-
fill, complete, obtain, or deliver a voter’s absentee ballot ap-
plication. Any person who violates this subdivision shall be 
guilty of a Class B felony. 

Ala. Code § 17-11-4(d)(1), (2).  

As discussed briefly above, subsection (d)(2) contemplates actions 

by three individuals: (1) the “person” paying or providing a gift, (2) the 

“third party” who receives the payment or gift “to” take certain actions 

regarding a voter’s absentee ballot application, and (3) the voter. The 

“person”—not the “voter”—is the subject of the provision, for it is he who 

commits a Class B felony by “pay[ing] or provid[ing] a gift to a third 

party” for a specific purpose. And if there were ambiguity on that point, 

both the rule of lenity and the whole-text canon would resolve it in the 

voter’s favor—particularly since subsection (d)(2) is clearly aimed at the 

director of the ballot harvesters, not the harvesters themselves since it 

punishes payment more harshly (Class B felony) than receiving payment 

(Class C felony). As the district court recognized, “the Payment and Gift 



53 

Provisions are designed to protect voters with disabilities from selecting 

an assistor who is receiving some payment or gift by a third party to ren-

der that assistance because such persons may have nefarious incentives 

to manipulate or unduly influence the voter.” Ala. State Conf. of the 

NAACP, 746 F. Supp. 3d at 1246. 

 This reading also applies to subsection (d)(1). If (d)(2) does not pro-

hibit a voter from paying an agent for help (and it does not), then (d)(1) 

does not criminalize that which (d)(2) allows and subsection (e) re-

quires—the ability of a blind, disabled, or illiterate voter to pay for help 

if necessary. 

The Payment and Gift Provisions also contain important mens rea 

requirements: it is “unlawful for a person to knowingly pay or provide a 

gift to a third party to distribute, order, request, collect, prefill, complete, 

obtain, or deliver a voter’s absentee ballot application,” Ala. Code § 17-

11-4(d)(2) (emphasis added), and likewise “unlawful for a third party to 

knowingly receive a payment or gift for distributing, ordering, request-

ing, collecting, completing, prefilling, obtaining, or delivering a voter’s 

absentee ballot application,” id. 17-11-4(d)(1) (emphasis added). Thus, 

while the provision uses the word “knowingly,” which ordinarily means 
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mere “aware[ness] that his conduct is of that nature,” Ala. Code § 13A-2-

2(2), the context makes clear that the “knowing” mens rea is inextricably 

linked to the purpose for which the payment or gift was given or received: 

the defendant must know that the payment or gift is “for” or “to” take 

certain actions regarding a voter’s absentee ballot application, id. § 17-

11-4(d)(1), (2).  

For example, because the Payment and Gift Provisions care about 

quid pro quo arrangements—A pays B “to distribute, order, request … a 

voter’s absentee ballot application”—the provisions generally do not pro-

hibit assistance from home health aides or other caregivers who are paid 

a set wage for providing general help and assistance.18 The nursing aid 

at a nursing home can still help blind, disabled, or illiterate voters with 

their applications if requested, just as Plaintiffs’ at-home caregivers can 

provide general assistance. See Ala. State Conf. of NAACP, 161 F.4th 

1297. 

 
18 Notably, SB1’s text, like any law criminalizing bribery, need not 

contain the Latin “quid pro quo” to require “a specific intent to give or 
receive something of value in exchange for” an enumerated service. 
United States v. Sun-Diamond Growers of Ca., 526 U.S. 398, 404-05 
(1999).  
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The Eleventh Circuit was concerned that, under the Attorney Gen-

eral’s interpretation, “Section 17-11-4(e) would carve out an exemption 

from one part of SB1”—the Submission Restriction in subsection (c)—

“and not the other”—the Payment and Gift Provisions in subsection (d)—

“if either stood as an obstacle to a blind, disabled, or illiterate voter re-

ceiving their right to assistance.” Id. at 1296. But the reason for this is 

simple: subsection (d), as properly construed, does not stand “as an ob-

stacle to a blind, disabled, or illiterate voter receiving their right to assis-

tance,” whereas subsection (c) would stand as an obstacle were it not for 

subsection (e). In other words, subsection (e) protects only the right of a 

voter “who requires assistance to vote by reason of blindness, disability, 

or inability to read or write,” but Plaintiffs have not shown that constru-

ing subsection (c) the way the Attorney General does hinders that right 

in any way.  And if there were a situation in which the only universe of 

potential assistors are those requiring payment from a third party to as-

sist, perhaps subsection (e) would apply in that as-applied situation to 

guarantee the voter his right to assistance. But Plaintiffs present a facial 

challenge to Alabama’s law, and they certainly have not shown that any 

of the blind or disabled voters they represent “require” such assistance.  
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*  * * 

Where there is ambiguity, the Court must apply the “fundamental 

rule of statutory construction”: “ascertain[ing] and effectuat[ing] the leg-

islative intent as expressed in the statute.” First Union Nat. Bank of Fla. 

v. Lee Cnty. Comm’n, 75 So. 3d 105, 112 (Ala. 2011) (quoting Lambert v. 

Wilcox Cnty. Comm’n, 623 So. 2d 727, 729 (Ala. 1993)). By reading its 

provisions in harmony with one another, the Court gives effect to this 

intent: SB1 protects vulnerable voters from fraud and coercion by ban-

ning the buying or selling of absentee ballot application “assistance.”  

To answer the certified question, then: Subsection (e) creates a lim-

ited exception to subsection (c) but not to subsection (d). Under no situa-

tion is a voter ever criminally liable for receiving or paying for her own 

assistance. Nor is an assistor criminally liable for providing such assis-

tance when he is (1) unpaid or (2) paid for other, general duties, like the 

home health workers discussed above. But subsection (e) provides no im-

munity for assistors or non-voter payors who contract for quid pro quo 

arrangements to complete absentee ballot applications. 

The plain meaning of SB1 points toward this interpretation and the 

canons confirm it. SB1 does not burden any right under Section 208. 



57 

Rather, this Court should conclude that it furthers its purpose by allow-

ing the good-hearted neighbor to provide necessary help while barring 

the paid harvester from “assisting” vulnerable voters.  

 CONCLUSION 

For these reasons, the Court should answer the certified question 

from the Eleventh Circuit in a way similar to the Attorney General’s 

reading of SB1.  
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