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I. INTRODUCTION

Any “government whose essential character is republican ... must have the power to pro-
tect the elections on which its existence depends from violence and corruption.” The Ku Klux
Cases, 110 U.S. 651, 657-58 (1884). Without “this power it is left helpless before the two great
natural and historical enemies of all republics, open violence and insidious corruption.” Id. at 658.
Alabama has exercised this power in several ways. For example, the State prohibits vote buying.
ALA. CODE § 17-17-34. “With payments being made for voting, voters who might otherwise not
have voted are brought into the electoral pool; the voters who are paid are subject to manipulation
by the parties who paid them,” and the election devolves into “a spending contest with the candi-
date most willing and able to make such payments having the greatest chance of winning.” United
States v. Bowman, 636 F.2d 1003, 1012 (5th Cir. Feb. 9, 1981).

More recently, in light of the long history of abuses of absentee voting, the State enacted
SB1, codified at ALA. CODE § 17-11-4, which safeguards the absentee ballot applications process.
It is easy for a voter who is eligible to vote absentee to request an application, and the recent
reforms ensure that the process is driven by voters, not unduly influenced by interested parties.
Applications must be submitted by the applicant (unless a disabled voter requires assistance). Pre-
filling an application is prohibited, which among other things, cuts down on potential fraud (e.g.,
through mass applications) and confusion (e.g., when voters receive misaddressed or unsolicited
forms). And SB1 prohibits absentee ballot application buying. No one may knowingly provide or
“receive a payment or gift for distributing, ordering, requesting, collecting, completing, prefilling,
obtaining, or delivering a voter’s absentee ballot application.” ALA. CODE § 17-11-4(d)(1)-(2). No
federal law or constitutional provision forbids these commonsense safeguards for the franchise.

Plaintiffs respond with a sprawling 6-count, 71-page, 173-paragraph complaint that fails

first as a shotgun pleading, and second for failing to state a claim. First, Plaintiffs’ complaint is a
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classic shotgun pleading. Each count incorporates all “relevant allegations contained in the pre-
ceding paragraphs.” See, e.g., Doc. 1, § 121. And many of Plaintiffs’ factual allegations are irrel-
evant anyway; most notably, the complaint features a lengthy discussion of racial discrimination
despite featuring no racial discrimination claim. See, e.g., Doc. 1, 99 36-45. Each problem alone
(and certainly combined) make Plaintiffs’ complaint an impermissible shotgun pleading.

On the merits, each of Plaintiffs’ claims fails. First, Plaintiffs’ free speech rights are not
violated by the ballot harvesting ban because the statute they challenge does not regulate their
speech. While prefilling, distributing, or collecting absentee ballot applications might sometimes
accompany Plaintiffs’ speech, that does not transform the prohibited conduct into speech, any more
than the State’s ban on paying a potential voter (or absentee ballot applicant). Second, Plaintiftfs’
freedom of association claim likewise fails because the ballot harvesting ban does not impose any
significant constraint on Plaintiffs’ associational rights. Third, Plaintiffs assert that the law is un-
constitutionally vague, but establish only “that close cases can be envisioned.” United States v.
Williams, 553 U.S. 285, 305 (2008). Fourth, Plaintiffs’ First Amendment overbreadth claim fails
because the law does not prohibit speech, and even if it did, it still has a plainly legitimate sweep.
Fifth, Plaintiffs assert that the law is preempted by Section 208 of the Voting Rights Act, which
provides: “Any voter who requires assistance to vote by reason of blindness, disability, or inability
to read or write may be given assistance by a person of the voter’s choice, other than the voter’s
employer or agent of that employer or officer or agent of the voter’s union.” 52 U.S.C. § 10508.
But subsection (¢) of the ballot harvesting ban includes the same language. Moreover, § 208 allows
a disabled voter to select “a” person of her choice, not “any” person, and thus does not preempt

SB1’s targeted restriction on paid operatives distributing, completing, and collecting ballot appli-
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cations. Finally, Plaintiff Alabama Disabilities Advocacy Program claims that the ballot harvest-
ing ban violates the Help America Vote Act (HAVA) because that statute grants ADAP money to
“ensure full participation in the electoral process for individuals with disabilities.” 52 U.S.C.
§ 21061(a). But HAVA does not provide ADAP a cause of action to sue Defendants or provide
judicially administrable standards. Accordingly, Defendants move to dismiss Plaintiffs’ claims
pursuant to Federal Rules of Civil Procedure 12(b)(1) and 12(b)(6).

II. BACKGROUND
A. Statutory Framework

While every citizen qualified to vote in Alabama “shall be entitled to register and to vote
at any election by the people,” ALA. CODE § 17-3-30, a registered voter in Alabama “may apply
for and vote an absentee ballot” only “if he or she makes application in writing and meets one or
more of [eight] requirements,” id. § 17-11-3(a). Absentee voting is an accommodation for those
who cannot vote in person on election day, not a general vote-by-mail alternative.

A voter is legally qualified to vote absentee only if he or she: (1) plans to be out of the
county or state on election day; (2) has an illness or infirmity that prevents in-person attendance at
the polls; (3) has a work shift of at least ten hours that coincide with the hours at his polling loca-
tion; (4) is “a student at an educational institution located outside the county of his or her personal
residence, attendance at which prevents his or her attendance at the polls;” (5) is a service member
or qualified relative of a service member pursuant to “the federal Uniformed and Overseas Citizens
Absentee Voting Act;” (6) is an election official or volunteer at polling place other than his own
polling place; (7) the person is a qualified family caregiver; or (8) is incarcerated and has not been
convicted of a felony involving moral turpitude. ALA. CODE § 17-11-3(a)(1)-(8). “[A]ny person

who willfully aids any person unlawfully to vote an absentee ballot, any person who knowingly
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and unlawfully votes an absentee ballot, and any voter who votes both an absentee and a regular
ballot at any election” is guilty of a Class C felony. Id. § 17-17-24(a).

The absentee ballot application has two pages: one for the applicant’s personal information
and the other specifying crimes of moral turpitude and penalties for unlawful absentee voting.
https://www.sos.alabama.gov/alabama-votes/voter/absentee-voting (General Absentee Applica-
tion). Absentee applications for all 67 counties in Alabama are publicly available on the Secretary
of State’s website. See https://www.sos.alabama.gov/alabama-votes/absentee-ballot-application-
by-county. Anybody without access to a printer may request that an application be sent to them.
https://www.sos.alabama.gov/contact/absentee application request.

On March 20, 2024, Governor Kay Ivey signed Senate Bill 1 into law, which amended the
section of the Alabama Code that governs the absentee ballot application process. SB1 clarifies
that the absentee application issued by the Secretary of State shall require “[t]hat the applicant
submit sufficient information to identify the applicant,” a declaration that the applicant is not
barred from voting, and “[a]n explanation of penalties for violations of this section.” id. § 17-11-
4(a). Consistent with existing law, “any applicant may receive assistance in filling out the appli-
cation as he or she desires,” but each applicant signs their own application “under penalty of per-
jury,” id. § 17-11-4(b)(1). If the applicant signs by mark, “the application shall also include the
name of the witness and the witness’s signature.” 1d.

SB1 then creates four new election offenses related to absentee applications. Under the
Prefilled-Application Provision, “[i]t shall be unlawful for any person to knowingly distribute an
absentee ballot application to a voter that is prefilled with the voter’s name or any other information
required on the application form.” Id. § 17-11-4(b)(2). Under the Submission Provision, “it shall

be unlawful for an individual to submit a completed absentee ballot application to the absentee
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election manager other than his or her own application,” except in cases where a voter requires
emergency medical treatment “within five days before an election.” Id. § 17-11-4(c)(2). Lastly,
the Compensation Prohibition criminalizes trafficking absentee ballot applications, specifying dif-
ferent offenses for the two different actors in the transaction. It is a Class C felony for “a third
party to knowingly receive a payment or gift for distributing, ordering, requesting, collecting, pre-
filling, obtaining, or delivering a voter’s absentee ballot application.” Id. § 17-11-4(d)(1). It is a
Class B felony “for a person to knowingly pay or provide a gift to a third party to distribute, order,
request, collect, prefill, complete, obtain, or deliver a voter's absentee ballot application.” Id. § 17-
11-4(d)(2).

SB1 provides an accommodation for disability voting assistance identical to federal law:
“Any voter who requires assistance to vote by reason of blindness, disability, or inability to read
or write may be given assistance by an individual of the voter’s choice, other than the voter’s
employer or agent of that employer or officer or agent of the voter’s union.” Compare id. § 17-11-
4(e), with 52 U.S.C. § 10508 (same).

B. Voter Fraud in Alabama

Although Alabama is not required to wait until widespread fraud occurs before it acts, fraud
arising from absentee balloting and ballot harvesting sas occurred in Alabama and elsewhere—
and not just with the ballots, but with the applications too. The Eleventh Circuit has recognized
the existence of such schemes:

[[]n the mid-1990s, Alabama grappled with some recent, high-profile, and well-

documented cases of absentee voter fraud that captured the public attention of Al-

abamians. These instances of voter fraud were summarized by a July 1996 article

in The Birmingham News.

Various citizen groups formed to spread the word about the need for a photo ID law

to combat voter fraud. Alabama and the federal government worked together to

investigate and prosecute cases of voter fraud in absentee voting. The investigation
uncovered that, for example, voters would sign absentee ballot-related paperwork
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without ever marking the ballot, and, in a handful of instances, the voters were not

involved in the process at all and their signatures were forged. Sometimes voters

would be convinced, threatened, or bribed to give up their ballot materials and

sometimes voters would sign the absentee ballot affidavits without marking the bal-

lots. One investigation also revealed there were people at the polls on election day

with a list of voters whose ballots had been fraudulently cast and they would chase

away these voters when they came to the polls to cast their ballots.

Greater Birmingham Ministries v. Sec’y of State for State of Ala., 992 F.3d 1299, 1305 (11th Cir.
2021) (footnotes omitted) (emphasis added); see also Greater Birmingham Ministries v. Sec’y of
State for State of Ala., 284 F. Supp. 3d 1253, 1257 (N.D. Ala. 2018) (discussing same instances in
more detail, including “voter brokers following mail trucks and removing absentee ballots from
mailboxes,” intimidating poor and elderly voters, and pressuring and solicitation of nursing home
patients); Ala. State Conf. of NAACP v. Alabama, 612 F. Supp. 3d 1232, 1305 n.51 (M.D. Ala.
2020) (discussing several instances of voter fraud involving absentee ballots).

Of the many cases that arose (both through criminal prosecutions and election contests),
several concerned not just fraud involving the absentee ballots, but the absentee ballot applications
as well. See, e.g., Eubanks v. Hale, 752 So. 2d 1113 (Ala. 1999) (recognizing several instances of
absentee ballot applications fraudulently signed in election contest); Evans v. State, 794 So. 2d
415, 425-429 (Ala. Crim. App. 2000) (affirming multiple convictions for illegal absentee voting
premised on fraudulent absentee ballot applications); Wilder v. State, 401 So. 2d 151, 162 (Ala.
Crim. App. 1981) (affirming illegal voting convictions and recounting testimony that defendant
brought voter an absentee ballot application and told her she would “fix the paper” for her to which
voter did not object “because she did not know what it was all about” but “did not sign anything
for them or mark any ballot”); United States v. Smith, 231 F.3d 800, 805 n.2, 822 (11th Cir. 2000)

(affirming all but one conviction of one defendant on nine counts related to fraudulent absentee

ballot applications).
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Nor is voter fraud a thing of the past in Alabama. Both convictions and successful election
contests have been maintained in the last several years in Alabama premised on absentee ballot
fraud. For example, a successful election contest required the vacatur from office of Brandon
Dean—who had been declared mayor of Brighton, Alabama in 2016—upon finding that he pro-
cured a number of illegal absentee votes in his favor, many of which falsely listed Dean’s own
address as the address at which they regularly received mail. See Final Order, Cooper v. Brown,
No. 68-CV-2016-900602.00 (Jefferson Cnty. Cir. Ct. Sept. 25, 2017) (Doc. 246)." Similarly, an
election contest involving a 2018 Bessemer City Council race seat resulted in 27 votes being dis-
counted upon finding a number of irregularities in the balloting process including signature mis-
matches, residency problems, and improper witnessing of applications from nursing home resi-
dents. See Final Order on Election Contest, Porter v. Alexander, No. 68-CV-2018-900776.00 (Jet-
ferson Cnty. Cir. Ct. Sept. 3, 2021) (Doc. 294). Criminal prosecutions have occurred as well, such
as the 2017 convictions of Gordon Mayor Elbert Melton for falsely notarizing absentee ballots
without the voter present. See State v. Melton, No. 38-CC-2017-1469 & -1467 (Houston Cnty. Cir.
Ct. Jan. 16, 2019).2 These examples are not exhaustive; they cover only a few of the documentable
cases of voter fraud in Alabama in recent years, and do not (definitionally) capture those instances

of voter fraud that could not be detected or proved for one reason or another.

U'A copy of this order, as well as the other State court orders referenced in this section, are
attached as exhibits to this motion. The Court can take judicial notice of these orders and the judi-
cial acts they represent. See FED R. EVID. 201(c)(2); McGuire v. Marshall, 50 F.4th 986, 994 n.8
(11th Cir. 2022).

2 Melton’s charges came in three separate cases; the indictments and verdicts from the two
cases ending in conviction are attached to this motion as an exhibit. The third case was dismissed
on the State’s motion due to the death of the victim. See State v. Melton, No. 38-CC-2017-1471
(Houston Cnty. Cir. Ct. Jan. 16, 2019) (Doc. 23).

App. Vol. 11 009
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Fraud involving absentee ballots and applications occurs not just in Alabama, but in other
States as well. In League of Women Voters of Florida Inc. v. Florida Secretary of State, where
challengers questioned Florida’s motivations for election security laws, the Eleventh Circuit found
that “the record includes undisputed evidence of fraud—including vote-by-mail fraud in Florida.”
66 F.4th 905, 26 (11th Cir. 2023). Such evidence included “ballot brokers” who exploited elderly
voters, voted other persons’ ballots, and “harassed and pressured elderly voters.” Id. And in North
Carolina, the State Board of Elections called for a new congressional election after uncovering
pernicious ballot harvesting.> There, Republican congressional candidate Mark Harris hired
McCrae Dowless to operate a ballot harvesting operation. Dowless paid workers to collect and
submit absentee by mail request forms, some of which were fraudulent, and to collect absentee by
mail ballots, some of which were unsealed and unvoted. All such applications and ballots were
delivered to Dowless. Id. at 13-25. They forged witness signatures, voted the blank ballots, and
admitted that they “pushed” votes for the Republican candidate. /d.

Again, these are just a few examples. The Supreme Court has recognized “that flagrant
examples of such fraud in other parts of the country have been documented throughout this Na-
tion’s history by respected historians and journalists, that occasional examples have surfaced in

recent years, and that not only is the risk of voter fraud real but that it could affect the outcome of

3 The North Carolina State Board of Election’s Order can be found at
https://dl.ncsbe.gov/State Board Meeting Docs/Congressional District 9 Portal/Order 031320
19.pdf. This Court can take judicial notice of the Order because it is an official document of an
independent agency created by North Carolina law. See FED R. EVID. 201(¢)(2); McGuire v., 50
F.4th at 994 n.8. The State Board has the authority to “investigate when necessary or advisable,
the administration of election laws, frauds and irregularities in elections in any county and munic-
ipality and special district, and shall report violations of the election laws to the State Bureau of
Investigation for further investigation and prosecution.” N.C. Gen. Stat. Ann. § 163-22.

App. Vol. 11 010
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a close election.” See Crawford v. Marion Cnty. Election Bd., 553 U.S. 181, 194 (2008) (lead
opinion).

III. LEGAL STANDARD

“To survive a motion to dismiss, a complaint must contain sufficient factual matter,
accepted as true, to state a claim to relief that is plausible on its face.” Ashcroft v. Igbal, 556 U.S.
662, 678 (2009). “Plaintiffs must plead all facts establishing an entitlement to relief with more than
‘labels and conclusions’ or ‘a formulaic recitation of the elements of a cause of action.”” Resnick
v. AvMed, Inc., 693 F.3d 1317, 1324 (11th Cir. 2012) (quoting Bell Atl. Corp. v. Twombly,
550 U.S. 544, 555 (2007)). The “allegations must permit the court based on its ‘judicial experience
and common sense ... to infer more than the mere possibility of misconduct.”” Kornegay v. Baretta
USA Corp., 614 F. Supp. 3d 1029, 1033-34 (N.D. Ala. 2022) (quoting Igbal, 556 U.S. at 679).

IV.  ARGUMENT
A. Plaintiffs’ Complaint Is An Impermissible Shotgun Pleading.
“Shotgun pleadings ‘are flatly forbidden by the spirit, if not the letter, of” Rule 8(a)(2) and

10(b) of the Federal Rules of Civil Procedure. Barmapov v. Amuial, 986 F.3d 1321, 1324 (11th
Cir. 2021). Rule 8(a)(2) requires complaints to give “a short and plain statement of the claim show-
ing that the pleader is entitled to relief.” And Rule 10(b) requires a party to “state its claim or
defenses in numbered paragraphs, each limited as far as practicable to a single set of circum-
stances.” “The ‘self-evident’” purpose of these rules is ‘to require the pleader to present his claims
discreetly and succinctly, so that[] his adversary can discern what he is claiming and frame a re-
sponsive pleading.”” Barmapov, 986 F.3d at 1324 (quoting Weiland v. Palm Beach Cnty. Sheriff’s
Off-, 792 F.3d 1313, 1320 (11th Cir. 2015)) (alteration in original). “These rules were also for the

benefit of the court, which must be able to determine ‘which facts support which claims,’ ‘whether
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the plaintiff has stated any claims upon which relief can be granted’ and whether evidence intro-
duced at trial is relevant.” Id.
A shotgun pleading undermines these foundational aspects of litigation “because they are

299

‘calculated to confuse the enemy, and the court,”” to mask some aspect of the case to the prejudice
of an opponent. /d. “Such a pleading is never plain because it is impossible to comprehend which
specific factual allegations the plaintiff intends to support which of his causes of action, or how
they do so.” Est. of Bass v. Regions Bank, Inc., 947 F.3d 1352, 1358 (11th Cir. 2020). Moreover,
they “waste scarce judicial resources, inexorably broaden the scope of discovery, wreak havoc on
appellate court dockets, and undermine the public’s respect for the courts.” Barmapov, 986 F.3d
at 1324. Courts thus “have ‘little tolerance’ for them.” /d.

The Eleventh Circuit has identified four rough categories of shotgun pleading, two of
which are relevant here. See id. at 1324-25. The first type is a complaint with multiple counts that
adopt and incorporate allegations en masse—including those contained within previous counts—
causing uncertainty as to which factual allegations support which claims. The second type is a
complaint “replete with conclusory, vague, and immaterial facts not obviously connected to any
particular cause of action.” Id. Ultimately, “[t]he unifying characteristic of all types of shotgun
pleadings is that they fail to one degree or another, and in one way or another, to give the defend-
ants adequate notice of the claims against them and the grounds upon which each claim rests.”
Weiland, 792 F.3d at 1323.

Plaintiffs’ complaint implicates the first category of shotgun pleading by, in each separate
count, “realleg[ing] and incorporat[ing] by reference the relevant allegations contained in the pre-

ceding paragraphs, as if fully set forth herein.” Doc. 1, §9 121, 134, 143, 151, 158, 167. Though

this language varies slightly from the classic shotgun complaint formulation—which adopts all

10
App. Vol. 11 012



Case 2:24-cv-00420-RDP Document 42 Filed 05/20/24 Page 13 of 52

preceding allegations, regardless of their purported relevance—it offers no more clarity. Both De-
fendants and the Court still face the onerous task of sifting through Plaintiffs’ 71-page, 173-para-
graph complaint to “determin[e] which fact(s) are relevant to which count(s).” Dugas v. 3M Co.,
Case No: 3:14-cv-1096-J-39JBT, 2014 WL 12618701, at *1 (M.D. Fla. Nov. 20, 2014) (rejecting
sua sponte proposed amended complaint that incorporated “by reference ... all relevant allega-
tions” as impermissible shotgun complaint); see also Chudasama v. Mazda Motor Corp., 123 F.3d
1353, 1359 n.9 (11th Cir. 1997) (“[A] reader of the complaint must speculate as to which factual
allegations pertain to which count.”).* It also remains possible that each count incorporates all or
some of the counts that came before (a reader can only guess whether Plaintiffs consider allega-
tions within preceding counts to be “relevant”), resulting in the last count being some “combination
of the entire complaint.” Weiland, 792 F.3d at 1321. Moreover, determining which allegations are
relevant becomes even more difficult when large swaths of the complaint aren’t relevant at all.
To that point, Plaintiffs’ complaint also implicates the second category of shotgun pleading
by alleging many “conclusory, vague, and immaterial facts” that don’t align with their claims. /d.
at 1322. Most prominently, it levels accusations of racial discrimination throughout—in varying

degrees of directness—despite not raising any claim to which race is relevant. See, e.g., Doc. 1,

* For instance, Plaintiffs’ Count III specifically identifies only the “Payment and Gift Provi-
sions” as “unconstitutionally vague laws,” without reference to any other provisions of SB1. Doc.
1, 9 146. But a preceding section of the complaint titled “SB 1’s Vague Provisions Do Not Suffi-
ciently Protect Disabled, Blind, or Low Literacy/Illiterate Voters,” id. at 48, criticizes the clarity
of the Submission Restriction, Prefilling Restriction, and the Disability Provision, in addition to
the “Payment and Gift Provisions,” id. 9 106-114. An even earlier section about “Vague and
Overbroad Provisions,” id. at 38, takes issue with the word “submit,” id. 9 86, which first appears
in § 17-11-4(a)(1). Have Plaintiffs alleged that virtually the entirety of SB1—from subsection (a)
to (e)—is incomprehensible? Readers are left to speculate.
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11,3, 5,36-45, 51, 87, 97-98, 104-05.° Similarly, discriminatory intent or impact (whether racial
or otherwise) is not relevant to any of Plaintiffs’ claims, rendering wholly unnecessary any discus-
sion of Alabama’s history or the legislative history of the challenged provisions. See, e.g., id.
94 36-61 (Sections I and II of Plaintiffs’ “Factual Allegations” starting at page 22). “A substantial
number” of voters protected by SB1 surely “are Black or Latino,” id. 9 87, but they share in the
same free speech rights and disability voting protections enjoyed by a// voters—regardless of race.
Conclusory factual and legal allegations also abound. See, e.g., id. 9 80 (asserting that the statute
criminalizes “core political speech, noncommercial expressive conduct, and conduct which im-
pacts the right to vote”). Any of these categories of problematic allegations alone would warrant
striking Plaintiffs’ complaint as a shotgun pleading, let alone all of them together.

The sheer scope of Plaintiffs’ complaint compounds these problems. The document con-
sists of 71 pages with 173 separately numbered paragraphs (not counting the prayer for relief). It
names 44 separate defendants, 43 of whom Plaintiffs did not need to sue to get the relief they
sought. Indeed, Plaintiffs quickly agreed to voluntarily dismiss all 42 of the district attorney de-
fendants. The only defendant necessary to enjoin criminal enforcement of Alabama law is the

Attorney General. See Doe v. Pryor, 344 F.3d 1282, 1287 (11th Cir. 2003) (citing Graddick v.

> Racializing a case without a race-based claim is not a new strategy for at least several of
Plaintiffs’ attorneys. See Hudson v. Ivey, SC-2022-0836, 2023 WL 2620607, at *6-8 (Ala. Mar.
24, 2023) (Mitchell, J., concurring) (“[R]epeated references to [race, sex, and gender identity]
characteristics are made throughout [plaintiff’s] filings in this case, for no apparent reason other
than to make an ideological point. I caution attorneys practicing in our courts not to repeat these
tactics in future cases.”). Further, Plaintiffs’ assertion that “[a] direct line can be traced from” Jim
Crow-era racial discrimination to SB1 cheapens the repugnant practices in “Alabama’s history.”
See Doc. 1, 9 51. Moreover, their insinuation that “the right to vote” would be “an empty promise”
for minority voters unless someone else provides, fills out, and submits their voter forms sends the
demeaning message that minority voters lack the sophistication to participate in the democratic
process. See id. 9 5.
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Galanos, 379 So. 2d 592, 594 (Ala. 1980)); ALA. CODE § 36-15-14.° Moreover, Secretary Allen
has no enforcement power here and thus is not even a proper defendant (let alone a necessary one).
See infra Section IV.B. Adding numerous unnecessary defendants imposes significant burdens on
defense counsel, but also implicates other aspects of the case such as venue and potential conflicts
for counsel or the Court.

In sum, Plaintiffs’ complaint is more press release than pleading. Exacerbated by opaque
claims, immaterial factual allegations, and the sheer breadth of the filing, the effort required to
determine where Plaintiffs’ legal claims begin and where their posturing ends requires exertion
well beyond that tolerated by Rules 8(a)(2) and 10(b). It should not fall to Defendants and the
Court to unravel Plaintiffs’ mess. Instead, this Court should dismiss Plaintiffs’ complaint as a shot-
gun pleading, with leave to refile a new complaint that cures the problems identified above.

B. Plaintiffs Cannot Establish Standing To Sue Secretary Allen.

“[T]he irreducible constitutional minimum of standing contains three elements”: (1) injury,
(2) traceability; (3) redressability. Defs. of Wildlife v. Lujan, 504 U.S. 555, 560 (1992). Plaintiffs
cannot establish that their alleged injury is either traceable to or redressable by Secretary Allen.

Starting with traceability, “the relevant inquiry is whether the plaintiffs’ injury can be
traced to ‘allegedly unlawful conduct’ of the defendant, not to the provision of law that is chal-
lenged.” Collins v. Yellen, 141 S. Ct. 1761, 1779 (2021). Plaintiffs frame their alleged injury as
fear of prosecution; indeed, the injunctive relief sought is to prohibit “enforcing the Challenged

Provisions of SB1.” Doc. 1, p. 69 9 B. But Plaintiffs’ only allegations regarding Secretary Allen’s

6 Indeed, at least one of the organizations representing Plaintiffs have not always adhered to
the view that they need all 42 district attorneys to get effective relief. See, e.g., Yellowhammer
Fund v. Marshall, No. 2:23-cv-450-MHT-KFP (M.D. Ala. filed July 31, 2023) (ECF No. 1); but
see W. Ala. Women’s Center v. Marshall, 2:23-cv-451-MHT-KFP (M.D. Ala. filed July 31, 2023)
(ECF No. 1) (marked as a related case and subsequently consolidated with Yellowhammer Fund).
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connection to the challenged provisions is that he “has the authority, and indeed the obligation, to
tell election officials how to implement election laws.” Id. § 35. Regardless, Secretary Allen has
no authority to prosecute violations of the challenged provisions and thus Plaintiffs’ alleged injury
is not traceable to him. Even Secretary Allen’s general rulemaking authority does not establish
causation because Secretary Allen lacks any authority to force local election officials to follow
those rules. See Nat’l Fed’n of the Blind of Ala. v. Allen, 661 F. Supp. 3d 1114, 1121-22 (N.D.
Ala. 2023). Either way, Plaintiffs cannot show that their supposed injuries have been caused by
any “allegedly unlawful conduct” of Secretary Allen.

Similarly, Secretary Allen cannot redress Plaintiffs’ alleged injury because he has no au-
thority to carry out the relief they request. Redressability requires considering whether a favorable
decision significantly increases the likelihood that plaintiffs “would obtain relief that directly re-
dresses the injury” alleged. Lewis v. Governor of Ala., 944 F.3d 1287, 1301 (11th Cir. 2019) (en
banc). Additionally, “‘it must be the effect of the court’s judgment on the defendant’—not an ab-
sent third party—‘that redresses the plaintift’s injury, whether directly or indirectly.’” Id. (quoting
Dig. Recognition Network, Inc. v. Hutchinson, 803 F.3d 952, 958 (8th Cir. 2015)). Redressability
thus cannot be established when another party bears responsibility for enforcing the challenged
statute. See Jacobson v. Fla. Sec’y of State, 974 F.3d 1236, 1255 (11th Cir. 2020); Nat’l Fed’n of
the Blind of Ala., 661 F. Supp. 3d at 1122-23. Plaintiffs’ request that this Court enjoin enforcement
of the statute would accomplish nothing as to Secretary Allen given his lack of enforcement au-
thority. Plaintiffs thus lack standing to sue Secretary Allen, and the claims against him should be

dismissed for lack of subject-matter jurisdiction.
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C. SB1 Does Not Violate Plaintiffs’ Free Speech Rights (Count I).
The First Amendment protects the freedom of speech and the press. SB1 abridges neither.

Instead, it targets conduct; specifically, the ballot harvesting kind. While some “speechless” sym-
bolic acts—Iike burning an American flag or draft card in protest, sleeping in a public place in
protest, wearing a black armband to school in protest, or performing a “sit-in” in protest—enjoy a
degree of First Amendment protection, ballot harvesting does not. No “particularized message,”
Texas v. Johnson, 491 U.S. 397, 404 (1989), is communicated by a third party “distributing, or-
dering, requesting, collecting, completing, prefilling, obtaining, or delivering a voter’s absentee
ballot application.” ALA. CODE §§ 17-11-4(d)(1), (2). Because these ballot harvesting actions are
no more “inherently expressive” than paying applicants to request ballots, their regulation does
not infringe First Amendment rights. Rumsfeld v. Forum for Acad. & Inst. Rights (“FAIR”),
547 U.S. 47, 66 (2006). But even assuming SB1 does, the law furthers important and substantial
state interests sufficient to justify any “incidental restriction on alleged First Amendment free-
doms.” United States v. O’Brien, 391 U.S. 367, 377 (1968). Plaintiffs fail to state a free speech
claim as a matter of law. See Sykes v. McDowell, 786 F.2d 1098, 1103 (11th Cir. 1986) (“Whether
certain activity or speech is protected by the first amendment is a question of law....”).

1 SB1 does not abridge speech.

SB1 does not abridge speech in any way. It does not directly target “the written or spoken
word,” Johnson, 491 U.S. at 406, nor does it “proscribe particular conduct because it has expres-
sive elements,” id., nor does it indirectly burden “speech by restricting conduct that helps produce
it,” Lichtenstein v. Hargett, 83 F.4th 575, 587 (6th Cir. 2023) (citing Meyer v. Grant, 486 U.S.
414,424 (1988)). Because SB1 does not target speech in any way, it does not trigger strict scrutiny

and Plaintiffs’ claims premised on its abridgment of speech fail as a matter of law.
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i SB1 does not directly target political speech.

Plaintiffs do not allege that SB1 prohibits them from communicating, either orally or in
writing, their “core message that Black voters and voters from other marginalized groups are fully
entitled to participate in the political process.” Doc. 1,9 5. But SB1 unquestionably does not sup-
press any actual speech. Cf. Citizens United v. FEC, 558 U.S. 310, 337 (2010) (holding unconsti-
tutional a federal law “outright ban[ning]” corporations from funding “electioneering communi-
cations”). Plaintiffs remain free to “communicate the importance of voting through voter partici-
pation drives and civic engagement outreach.” Doc. 1, 9 69. And “nothing in [SB1] in any way
restricts the Plaintiffs’ actual oral or written speech about the ‘benefits’ of absentee voting.” Lich-
tenstein, 83 F.4th at 586. SB1 does not directly target speech.

ii. SB1 is content neutral.

A State “has no power to restrict expression because of its message, its ideas, its subject
matter, or its content.” Police Dep’t of Chicago v. Mosely, 408 U.S. 92, 95 (1972). Such “content-
based regulations of speech” must overcome “strict scrutiny.” Reed v. Town of Gilbert, 576 U.S.
155, 159 (2015); see also Johnson, 491 U.S. at 406 (A “law directed at the communicative nature
of conduct must, like a law directed at speech itself” satisfy strict scrutiny). But Plaintiffs do not
allege that SB1’s proscriptions of specific ballot harvesting actions show “hostility—or favorit-
ism—towards the underlying message expressed.” R.A.V. v. City of St. Paul, 505 U.S. 377, 386
(1992). For good reason—SB1’s prohibitions are content neutral. For example, sending a voter a
prefilled absentee ballot application is illegal no matter who does it or why it’s done. See ALA.
CODE § 17-11-4(b)(2). And submitting someone else’s completed application (with limited excep-
tions) is prohibited whether as a favor, a paid service, an attempt to boost a party’s absentee voter
rolls, or anything in between. See id. § 17-11-4(c)(2). SB1 targets “action[s],” not “ideas.” R.A.V.,

505 U.S. at 385. Plaintiffs’ options dwindle further.
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iii. SB1 does not indirectly target political speech.

Some laws will trigger strict scrutiny because they burden “actual oral or written speech
by restricting conduct that helps produce it.” Lichtenstein, 83 F.4th at 587. Asserting that SB1 is
such a law, Plaintiffs rely on Meyer v. Grant, where the Supreme Court held unconstitutional a
Colorado statute that criminalized paying people to circulate petitions. 486 U.S. 414, 416-17
(1988). The Court found that “the circulation of a petition involves the type of interactive commu-
nication concerning political change that is appropriately described as ‘core political speech.” Id.
at 421-22. To get there, the Court recalled that “solicitation is characteristically intertwined with
informative and perhaps persuasive speech seeking support for particular causes or for particular
views on economic, political, or social issues,” and “that without solicitation the flow of such
information and advocacy would likely cease.” Id. at 422 n.5 (quoting Schaumburg v. Citizens for
a Better Env’t, 444 U.S. 620, 632 (1980)). Thus, forbidding the payment of petition circulators
would have “the inevitable effect of reducing the total quantum of” the circulators’ speech. Id. at
423. And even though the plaintiffs “remain[ed] free to employ other means to disseminate their
ideas,” the Court emphasized that the First Amendment protects advocacy as well as the right to
select what the advocate “believe[s] to be the most effective means for so doing.” Id. at 424.

In the same vein, the Supreme Court has subjected to strict scrutiny a federal law that re-
stricted monetary contributions to political campaigns, reasoning that the law necessarily “re-
strict[ed] the voices of people and interest groups who have money to spend.” Buckley v. Valeo,
424 U.S. 1, 13, 17 (1976). And in Buckley v. American Constitutional Law Foundation, the Court
applied strict scrutiny to a Colorado statute that required petition circulators to be registered voters
because it “cut[] down the number of message carriers in the ballot-access arena without impelling
cause.” 525 U.S. 182, 197 (1999). Those laws throttled speech by targeting the resources needed
to create speech: money and people.
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Plaintiffs, in turn, allege that (1) “providing absentee ballot application assistance to pro-
mote civic engagement is core political speech,” Doc. 1, 9] 5, 73, 127; (2) “absentee ballot activi-
ties are characteristically intertwined with informational and persuasive speech,” id. 99 74, 125;
and (3) SB1 “diminishes the effectiveness of [their] speech,” id. 9 68-69. These allegations do
not trigger strict scrutiny. Lichtenstein v. Hargett from the Sixth Circuit shows why.

In Lichtenstein, plaintiffs brought a free speech challenge against a Tennessee law making
“it a crime for anyone other than election officials to distribute the State’s official form for apply-
ing to vote absentee.” 83 F.4th at 579. The Sixth Circuit affirmed the dismissal of the complaint
on the pleadings, holding that Tennessee’s law prohibits “conduct, not speech,” and thus did not
encroach upon First Amendment rights. /d. While accepting that “the Plaintiffs’ underlying get-
out-the-vote activities—that is, their speech to convince voters to vote absentee—qualifies as ‘core

299

political speech,’” the court rejected the idea that restricting distribution of absentee ballot appli-
cations “in any way restricts the Plaintiffs’ actual oral or written speech about the ‘benefits’ of
absentee voting.” Id. at 586. Unlike in Meyer, reasoned the court, where Colorado targeted the
money used “to create oral speech,” Tennessee targets the distribution of a form, which is not
“something that the Plaintiffs use to speak.” Id. at 586.7

The Lichtenstein court rejected a second Meyer argument that strict scrutiny applies when-
ever a law bans conduct that “is ‘intertwined’ with or ‘involves’ ... actual political speech.” Lich-

tenstein, 83 F.4th at 586. Such an “amorphous” test, reasoned the court, would “call into doubt

many of the Supreme Court’s expressive-conduct cases because conduct often accompanies

7 The court noted, in contrast, that if “Tennessee barred the Plaintiffs from paying their em-
ployees to promote absentee voting, they may have a strong case for strict scrutiny.” Lichtenstein,
83 F.4th at 587. Neither Tennessee’s nor Alabama’s law prohibits Plaintiffs from “host[ing] voter
participation drives and promot[ing] absentee voting.” Doc. 1, § 79.
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speech.” Id. at 587 (asking, to illustrate the problems with the test, “How much ‘intertwinedness
is necessary? How is it measured?”’). Further, Meyer teaches that the appropriate question is
whether the regulation of conduct “burdens” speech by inevitably “reducing the total quantum of
it,” not whether it is “‘intertwined’ with actual speech.” Id. at 586-87. The Lichtenstein plaintiffs
did not allege that the distribution ban would “have any ‘effect’ on the ‘quantum’ of their oral or
written speech encouraging absentee voting.” Id. at 586. Thus, the law did not elicit strict scrutiny.
1d.

Finally, the Lichtenstein court refused to apply strict scrutiny despite the plaintiffs’ lament
that the law would make “it harder to achieve their bottom-line goal of increasing absentee voting,”
83 F.4th at 587—in other words, that the law “diminishe[d] the effectiveness of [their] speech,”
Doc. 1, 99 68-69. The court found no support for this theory in Supreme Court precedent, Meyer
notwithstanding. The rule in Meyer that the First Amendment protects the right “to select what
[one] believe[s] to be the most effective means™ “to advocate [one’s] cause,” 83 F.4th at 424 (em-
phasis added), “applies only to laws that target speech,” Lichtenstein, 83 F.4th at 588. It simply
reiterates that a State “may not avoid strict scrutiny for a speech restriction on the ground that it
leaves open other ways to convey a message.” Id.® And an effects-based argument for strict scru-
tiny would have “no stopping point.” Lichtenstein, 83 F.4th at 587. Myriad laws restricting conduct

reduce the effectiveness of speech, like “[o]rdinary speed limits,” which “increase the time it takes

8 See also Biddulph v. Mortham, 89 F.3d 1491, 1498 (11th Cir. 1996) (“But Meyer does not
require us to subject a state’s initiative process to strict scrutiny in order to ensure that the process
be the most efficient or affordable. Absent some showing that the initiative process substantially
restricts political discussion of the issue [the plaintiff] is seeking to put on the ballot, Meyer is
inapplicable.”) (emphasis added).
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speakers to travel in between venues and so reduce their speech’s reach and its chances of achiev-
ing a desired result.” Id. Such laws impose, if anything, an incidental burden on speech and do not
trigger strict scrutiny.

Here, Plaintiffs echo the same arguments rejected in Lichtenstein. First, they allege that by
banning ballot harvesting conduct, SB1 burdens their “core political speech” of “assisting a voter
in filling out an absentee ballot application during a voter engagement event.” Doc. 1, 49 70, 73,
82, 85. But prefilling, transporting, or completing someone else’s ballot application is not “core
political speech.” And beyond that prohibited conduct, SB1 permits “[a]ny applicant [to] receive
assistance in filling out the application as he or she desires.” ALA. CODE § 17-11-4(b)(1); see also
infra IV.G; cf. Democracy N.C. v. N.C. State Bd. of Elections, 476 F. Supp. 3d 158,225 (M.D.N.C.
2020) (finding that North Carolina’s interests in preventing fraud would justify its criminalization
of assisting another voter complete his absentee ballot application). More fundamentally, SB1 does
not limit the supply of money (Meyer and Buckley) or people (American Constitutional Law Foun-
dation) used by Plaintiffs to create “core political speech.” Id. at 586. Those resources remain
untouched. For example, unlike money used to fund a petition circulator’s speech, distributing a
prefilled application or submitting another voter’s completed application do not create speech.
Compare Meyer, 486 U.S. 422-23, with ALA. CODE. §§ 17-11-4(b)(2), (c)(2). And while the Pay-
ment and Gift Prohibitions target money, they do not target money used for speech (like in Meyer),
but rather money used for ballot harvesting conduct.

Further, Plaintiffs’ general allegations that their “absentee ballot activities are characteris-
tically intertwined with informational and persuasive speech” are insufficient to trigger strict scru-
tiny, Doc. 1, 99 74, 125, because they do not plausibly allege that SB1 would “reduc[e] the total

quantum” of their actual speech. Meyer, 486 U.S. at 423. And because SB1 targets conduct, not
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speech, Plaintiffs’ allegations that the law “diminishes the effectiveness of [their] speech,” fall flat.
Doc. 1, 9 68-69; see Lichtenstein, 83 F.4th at 587. Were it otherwise, then paying voters to hand
over their ballot applications would implicate the payor’s free speech rights. That is not the law.

In sum, SB1 is a content-neutral law crafted to prohibit and deter ballot harvesting conduct.
Plaintiffs remain as free today as they were before SB1 was enacted to educate voters one-on-one,
encourage them to vote absentee, guide voters through the absentee ballot application process, and
generally spread the “good news” about voting absentee. Because SB1 does not target speech in
any way, it does not trigger strict scrutiny and Plaintiffs’ claims premised on its abridgment of
speech fail as a matter of law.

2. SB1 does not abridge expressive conduct either.

Laws directly burdening speech, proscribing conduct because of its expressive elements,
or targeting the resources used to create speech all trigger strict scrutiny. Supra Section IV.C.1.
SB1 is not one of those laws. Nevertheless, Plaintiffs allege that SB1 restricts “inherently expres-
sive conduct,” FAIR, 547 U.S. at 66; if so, SB1 must satisfy the “relatively lenient standard” pro-
vided in United States v. O Brien and Texas v. Johnson. Under that test, conduct qualifies as “in-
herently expressive” if (1) the actor intended “to convey a particularized message” and (2) “the
likelihood was great that the message would be understood by those who viewed it.” Johnson,

491 U.S. at 404, 407.° At this stage of the proceedings (at which the complaint’s allegations must

 In Hurley v. Irish-American Gay, Lesbian & Bisexual Group of Boston, the Supreme Court
commented that “a narrow, succinctly articulable message is not a condition of constitutional pro-
tection, which if confined to expressions conveying a ‘particularized message’ would never reach
the unquestionably shielded painting of Jackson Pollock,” etc. 515 U.S. 557, 569 (1995). The
Courts of Appeals are split regarding the effect Hurley’s statement had upon the O 'Brien test. See
Cressman v. Thompson, 798 F.3d 938, 955-56 (10th Cir. 2015) (collecting cases). The Eleventh
Circuit has attempted to reconcile the two by asking whether “the reasonable person would inter-
pret [the conduct] as some sort of message, not whether an observer would necessarily infer a
specific message.” Holloman v. Harland, 370 F.3d 1252, 1270 (11th Cir. 2004). But see Church
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be taken as true), Defendants do not dispute that Plaintiffs’ allegations would satisfy the first ele-
ment. But Plaintiffs have not plausibly alleged that their ballot harvesting conduct communicates
even some message to the reasonable viewer.

Nothing banned by SB1 is inherently expressive. Plaintiffs generally allege that their “ab-
sentee voter assistance activities are ... reasonably understood as promoting civic participation,
generally, and the utilization of inclusive methods of voting, including absentee voting, specifi-
cally.” Doc. 1, 9§ 75; see also id. §f 129-30. Maybe so, but nowhere do Plaintiffs allege that any
specific conduct prohibited by SB1 exhibits a great likelihood of being understood by a reasonable
viewer as communicative. For example, Plaintiffs fail to identify the message supposedly under-
stood by the recipient of a blank or pre-filled absentee ballot application or by a voter whose ap-
plication was completed, collected, and submitted by a third party. See ALA. CODE § 17-11-4(b)(2),
(c)(2).!° If an Alabama resident opened his mailbox to find only an absentee ballot application, the
message conveyed by the piece of paper would be entirely unclear. Does it mean he's eligible to
vote absentee, that he has a legal obligation or civic duty to vote, that voting absentee is preferable
to voting in person, or that the mailer simply had the wrong address?

As other federal courts have recognized, the sort of conduct SB1 prohibits is unlikely to be
understood as conveying any message. See, e.g., Knox v. Brnovich, 907 F.3d 1167, 1180 (9th Cir.

2018) (concluding that the plaintiff failed to demonstrate that “the conduct of collecting ballots

of Am. Knights of the Ku Klux Klan v. Kerik, 356 F.3d 197, 205 n.6 (2d Cir. 2004). Defendants
proceed under binding circuit precedent while preserving their right to challenge its correctness on
appeal, if necessary.

101t “is the obligation of the person desiring to engage in assertedly expressive conduct to
demonstrate that the First Amendment even applies,” and Plaintiffs have not met that obligation
here. Clark v. Cmty. for Creative Non-Violence, 468 U.S. 288, 293 n.5 (1984). Plaintiffs’ com-
plaint contains no factual allegations going to the five contextual factors identified by the Eleventh
Circuit as relevant when conducting the “inherently expressive conduct” inquiry. See Fort Lauder-
dale Food Not Bombs v. City of Fort Lauderdale, 901 F.3d 1235, 1242-43 (11th Cir. 2018).
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would reasonably be understood by viewers as ... conveying a symbolic message of any sort”);
Feldman v. Ariz. Sec’y of State’s Office, 840 F.3d 1057, 1084 (9th Cir. 2016) (same); DCCC v.
Ziriax, 487 F. Supp. 3d 1207, 1234-35 (N.D. Okla. 2020) (“completing a ballot request for another
voter, and collecting and returning ballots of another voter, do not communicate any particular
message”); New Ga. Project v. Raffensperger, 484 F. Supp. 3d 1265, 1300-01 (N.D. Ga. 2020)
(“delivering absentee ballot requests is not expressive conduct”); Lichtenstein v. Hargett,
489 F. Supp. 3d 742, 767 (M.D. Tenn. 2020) (“the recipient [of an absentee-ballot application]
most likely would perceive it as a mere means of facilitating the (absentee) voting the speaker has
been encouraging”™); Voting for Am., Inc. v. Steen, 732 F.3d 382, 391 (5th Cir. 2013) (regulating
“the receipt and delivery of completed voter-registration applications” does “not in any way restrict
or regulate ... any communicative conduct”); Voting for Am. v. Andrade, 488 F. App’x 890, 898
(5th Cir. 2012) (same); League of Women Voters of Fla. v. Browning, 575 F. Supp. 2d 1298, 1319
(S.D. Fla. 2008) (“the collection and handling of voter registration applications is not inherently
expressive activity”).

To hurdle this wall of caselaw, Plaintiffs try to color all of their relevant conduct as expres-
sive by conflating it with the “speech that accompanies it” at their voter participation drives. FAIR,
547 U.S. at 66. Although “context matters,” Fort Lauderdale, 901 F.3d at 1237, “the drives them-
selves cannot be amalgamated into protected ‘expressive conduct,”” Steen, 732 F.3d at 391. The
“conduct itself” must create Plaintiffs’ expression. FAIR, 547 U.S. at 66. If “explanatory speech is
necessary for the reasonable observer to perceive a message from the conduct,” then the conduct,
by definition, is not inkherently expressive. Fort Lauderdale, 901 F.3d at 1244 (emphasis omitted).
Put simply, “non-expressive conduct does not acquire First Amendment protection whenever it is

combined with another activity that involves protected speech.” Steen, 732 F.3d at 389.

23
App. Vol. 1l 025



Case 2:24-cv-00420-RDP Document 42 Filed 05/20/24 Page 26 of 52

Here, Plaintiffs repeatedly lump together their non-expressive ballot harvesting conduct
with their voter participation drives involving protected speech. See Doc. 1, 9 20, 25, 69, 70, 77,
131. But without “explanatory speech,” the “point” of distributing prefilled or blank absentee bal-
lot applications would not be “overwhelmingly apparent” to the viewer. FAIR, 547 U.S. at 66
(quoting Johnson, 491 U.S. at 406). In other words, the recipient of an application has “no way of
knowing” why he was given the application without some further explanation. /d. Plaintiffs do not
allege otherwise. Cf. Doc. 1, 44 75, 139. Because their allegations attribute no communicative
value to their discrete ballot harvesting activities, they fail to state a claim under the First Amend-
ment. This must be so, because if “combining speech and conduct were enough to create expressive
conduct, a regulated party could always transform conduct into ‘speech’ simply by talking about
it.” FAIR, 547 U.S. at 66.

3. Even if SB1 imposes some incidental burden on Plaintiffs’ First Amendment
rights, it easily meets the applicable and “relatively lenient” O’Brien standard.

Assuming Plaintiffs have sufficiently alleged that their ballot harvesting conduct is inher-
ently expressive, they still fail to state a claim under the operative O Brien test.!! In contrast to a
law targeting speech, a law imposing an incidental burden on First Amendment freedoms must

satisfy only O Brien’s “less demanding” standard, Johnson, 491 U.S. at 407, which asks whether

' Although the Anderson-Burdick balancing test is often employed in election law challenges,
it does not apply here because Plaintiffs do not bring voting rights or ballot access claims. Rather,
they bring a pure free speech claim, which “leaves no room for balancing.” Lichtenstein, 83 F.4th
at 593. The Eleventh Circuit has never extended the Anderson-Burdick test to a free speech claim
like Plaintiffs’ here, opting instead to employ it in the “ballot access™ and “voting rights” contexts.
As the Sixth Circuit recognized, the “Anderson-Burdick balancing test has historically applied to
claims that an election law interferes with the right of voters to vote or political parties to associate
with voters—not the right of speakers to speak.” Id. at 590-91 (collecting Supreme Court cases).
See also, e.g., Bell v. Sec’y of State for Ga., 2024 WL 1299927, at *7 (11th Cir. 2024) (ballot
access); Curling v. Raffensperger, 50 F.4th 1114, 1121 (11th Cir. 2022) (right to vote). But even
if Anderson-Burdick were to apply, Plaintiffs’ allegations fail to plausibly show that SB1 would
fail it for the same reasons discussed in this section.
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the law “furthers an important or substantial governmental interest” and “is no greater than is es-
sential to the furtherance of that interest.”'? O’Brien, 391 U.S. at 377. SB1 easily satisfies this test.

An “incidental burden on speech is no greater than is essential, and therefore is permissible
under O Brien, so long as the neutral regulation promotes a substantial government interest that
would be achieved less effectively absent the regulation.” United States v. Albertini, 472 U.S. 675,
689 (1985); accord FAIR, 547 U.S. at 67; First Vagabonds Church of God v. City of Orlando,
638 F.3d 756, 762-63 (11th Cir. 2011) (en banc). This does not require a “least restrictive means
analysis.” City of Erie v. Pap’s A.M., 529 U.S. 277, 301-02 (2000) (plurality op.); accord Turner
Broad. Sys. v. FCC, 512 U.S. 622, 662 (1994). And “proposed alternative methods” of pursuing
these interests “are beside the point.” Rumsfeld, 547 U.S. at 67.

SB1 furthers several “general interests that are obviously important,” Lichtenstein, 83 F.4th
at 597, including combatting voter fraud, see Crawford v. Marion Cnty. Election Bd., 553 U.S.
181, 194 (2008) (lead opinion), maintaining “public confidence in the integrity of the electoral
process,” id. at 197, and “protecting voters from confusion and undue influence,” Burson v. Free-
man, 504 U.S. 191, 199 (1992); see also Jenness v. Fortson, 403 U.S. 431, 442 (1971). No “evi-
dentiary showing” is required to establish that the harms combatted by SB1 are “real.” City of Erie

v. Pap’s A.M., 529 U.S. 277,299 (2000) (plurality op.). Contra Doc. 1,9 53 (alleging “no evidence

12 This test only applies “to those cases in which ‘the governmental interest is unrelated to the
suppression of free expression.”” Johnson, 491 U.S. at 407 (quoting O Brien, 391 U.S. at 377). As
explained in Section IV.C.2 supra, SB1 is a content neutral regulation of conduct, not expression.
Alabama’s interests in regulating ballot harvesting conduct are entirely “unconnected to expres-
sion.” Id. Further, the State must have the “constitutional power” to enact the law. O’Brien,
391 U.S. at 377. Alabama has the legitimate authority to regulate federal and state elections by
identifying who may vote absentee, creating the process for doing so, and imposing sanctions for
violations. See Boyd v. Thayer, 143 U.S. 135, 161 (1892) (“Each State has the power to prescribe
the qualifications of its officers and the manner in which they shall be chosen.”).
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of any widespread voter fraud attributable to absentee voting or so-called ballot harvesting”). In-
deed, “the Supreme Court has already held that deterring voter fraud is a legitimate policy on
which to enact an election law, even in the absence of any record evidence of voter fraud.” Greater
Birmingham Ministries v. Sec’y of State for State of Ala., 992 F.3d 1299, 1334 (11th Cir. 2021)
(“GBM”) (citing Crawford, 553 U.S. at 192-97). And States may “respond to potential deficiencies
in the electoral process with foresight rather than reactively.” Munro v. Socialist Workers Party,
479 U.S. 189, 195 (1986); accord Brnovich v. Democratic Nat’l Comm., 141 S. Ct. 2321, 2348
(2021) (“[A] State may take action to prevent election fraud without waiting for it to occur and be
detected within its own borders.”). Nonetheless, there is extensive evidence of voter fraud—in-
cluding that involving absentee ballots, absentee ballot applications, and ballot harvesting activi-
ties—both in Alabama and other States. See supra Section I1.B. These interests are “unquestiona-
bly relevant,” Crawford, 553 U.S. at 191, to Alabama’s efforts “to preserve the basic conception
of a political community,” Sugarman v. Dougall, 413 U.S. 634, 647 (1973), by promoting “fair,”
“honest,” and orderly elections. Storer v. Brown, 415 U.S. 724, 730 (1974).

SB1 “add[s] to the effectiveness” of achieving these interests by fortifying the absentee
ballot application process. Rumsfeld, 547 U.S. at 67. Mass distribution of blank or prefilled absen-
tee ballot applications, like mass submission of completed applications, “could cause mass confu-
sion” and “increase[] the risk of fraud.” Lichtenstein, 83 F.4th at 600; see also VoteAmerica v.
Raffensperger, —F. Supp. 3d.—, No. 1:21-cv-01390-JPB, 2023 WL 6296928, at *3-4, 12 (N.D.
Ga. Sept. 27, 2023) (cataloguing and weighing voter complaints regarding confusion and alarm
caused by receiving prefilled or multiple absentee ballot applications). It stands to reason, then,
that just like “[1]imiting ... who may handle early ballots to those less likely to have ulterior mo-

tives deters potential fraud and improves voter confidence,” a State might also limit who handles
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applications for those ballots. Brnovich, 141 S. Ct. at 2347 (citing Report on the Comm 'n on Fed.
Election Reform, Building Confidence in U.S. Elections 46 (Sept. 2005)); see also Feldman,
840 F.3d at 1084. Alabama is just one of many states to regulate the preparation and handling of
absentee ballot applications in the interests of election integrity and voter protection. In Tennessee,
it is a felony for anyone other than an election official to “give[] an application for an absentee
ballot to any person.” TENN. CODE ANN. § 2-6-202(c)(3). Other States prohibit the distribution of
prefilled absentee ballot applications to voters. O.C.G.A. § 21-2-381(a)(1)(C)(ii); S.D. CODIFIED
LAws § 12-19-1.3; IowA CoDE §53.2(2)(d); TEX. ELECTION CODE ANN. § 276.016(a)(4). For over
two decades in Texas, it has been unlawful for any person to offer to buy or sell a “signed appli-
cation for an early voting mail ballot,” TEX. ELECTION CODE ANN. § 276.010(a).

Because the integrity of the electoral process “would be more exposed to harm without
the” ballot harvesting “prohibition than with it, the ban is safe from invalidation under the First
Amendment.” Clark v. Cmty. for Creative Non-Violence, 468 U.S. 288, 297 (1984). Plaintiffs fail
to state a free speech claim under the First Amendment as a matter of law.

D. SB1 Does Not Violate Plaintiffs’ Right To Associate (Count II).

The Supreme Court has interpreted the First Amendment to protect the “right of expressive
association” because the rights enumerated by the First Amendment—speech, religion, petition,
and assembly—would mean little if citizens could not exercise those rights together. See FAIR,
547 U.S. at 68; Roberts v. U.S. Jaycees, 468 U.S. 609, 618 (1984). So, naturally, it protects the
ability to associate for the “purpose” of engaging “in activities independently protected by the First
Amendment.” McCabe v. Sharrett, 12 F.3d 1558, 1563 (11th Cir. 1994). “The Supreme Court has
described the freedom of association as the exercise of one’s right to choose one’s associates.”

O’Laughlin v. Palm Beach Cnty., 30 F.4th 1045, 1054 (11th Cir. 2022) (cleaned up).
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“[S]ignificant” interference with the ability to exercise First Amendment rights with the
associates of one’s choosing violates the right. See N.Y. State Club Ass 'n, Inc. v. City of New York,
487 U.S. 1, 13 (1988) (quoting Bd. of Dirs. of Rotary Int’l v. Rotary Club of Duarte, 481 U.S. 537,
548 (1987)); Lyng v. Int’l Union, 485 U.S. 360, 366, 367 n.5 (1988). Take a few examples. It may
violate the right to require a group to accept a member when associating with that member forces
the group to advance views contrary to its own, see Boy Scouts v. Dale, 530 U.S. 640, 654 (2000),
to punish someone based on membership, see NAACP v. Claiborne Hardware Co., 458 U.S. 886,
918-19 (1982), to require a group to disclose its associates, see Brown v. Socialist Workers ‘74
Campaign Comm. (Ohio), 459 U.S. 87, 101-02 (1982), or to prevent a group from seeking out new
associates, see NAACP v. Button, 371 U.S. 415, 419, 431 (1963). In those circumstances, the
government limits association in a way that creates “First Amendment concerns about affecting
the group’s ability to express its message.” See FAIR, 547 U.S. at 69.

Plaintiffs fail to state an expressive association claim because SB1 does not significantly
burden group expression or group association. Dale, 530 U.S. at 648. To the contrary, SB1 allows
Plaintiffs to create and convey speech while associating with anyone willing to join.

Plaintiffs nonetheless allege that SB1 violates their expressive associational rights in a few
ways. In their view, “absentee ballot application assistance is a crucial means of associating with
their primary constituencies” and “a means” to promote “the importance of voting.” Doc. 1, 9 76;
see id. 4 138. They believe that the bans on distributing prefilled absentee ballot applications and
submitting a third-party’s application “prohibit entire forms of association.” Id. § 77; see also id.
9 139. And, they continue, the prohibitions on paying or providing gifts to those engaged in other

types of assistance limit their ability to associate with the community and voters because Plaintiffs
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pay their employees, reimburse volunteers, and provide materials to voters. Id. 9 78, 139. Simi-
larly, they allege that if SB1 limits their ability to associate with voters, it necessarily limits their
ability to associate with each other to assist voters. /d. 49 79, 139.

Plaintiffs have failed to state a claim because SB1 does not impose a “significant” burden
on their associational rights. See N.Y. State Club, 487 U.S. at 13; Lyng, 485 U.S. at 366, 367 n.5
(1988). Indeed, SBI1 is not a limitation at all. The freedom of association allows them to join with
others of their choosing to participate in “activities protected by the First Amendment.” Roberts,
468 U.S. at 618; see McCabe, 12 F. 3d at 1563. SB1 does not tell Plaintiffs whom they may asso-
ciate with to exercise their rights. It instead instructs Plaintiffs that, while they are associating with
others of their choice, they may not engage in certain forms of non-expressive conduct. Thus, SB1
does not interfere with their associational rights. See City of Dallas v. Stanglin, 490 U.S. 19, 24-
25 (1989) (freedom of association does not protect right to associate for activities not protected by
First Amendment); see also Claiborn Hardware, 458 U.S. at 933.

Even if SB1 works some incidental burden on Plaintiffs’ associational rights, it is far short
of the level that raises “concerns” about Plaintiffs’ “ability to express” their message. FAIR, 547
U.S. at 69. SB1 does not create a “likelihood of substantial restraint” on Plaintiffs’ association by
forcing them to disclose their membership lists to those who have shown them “hostility.” See
NAACP v. Alabama ex rel. Patterson, 357 U.S. 449, 462-63 (1958). SB1 does not flat-out bar
Plaintiffs from “solicit[ing]” new “political association[s].” See Button, 371 U.S. at 419, 431. Nor
does it punish anyone for joining their groups or attending their events. See Claiborn Hardware,
458 U.S. at 888-89. SB1 “does not require” Plaintiffs to “alter or abandon” any of their “activities
that are protected by the First Amendment.” Rotary Club, 481 U.S. at 548. It “does not require

them to abandon their basic goals,” voter education efforts, or voter registration drives. /d. SB1
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doesn’t even interfere with Plaintiffs’ ability to engage in the vast majority of their absentee appli-
cation assistance, such as providing detailed instructions, reviewing applications for correctness,
photocopying IDs, or sharing a pen. Doc. 1, 49 14; 19; 25; see supra 1V.C.3.

In this light, Plaintiffs’ allegations do not permit an inference that their circumstances under
SB1 are comparable to those of a group barred from advertising their events, forced to publish
membership lists, or whose associates are fined for being members. As the Sixth Circuit concluded

% ¢

in Lichtenstein, Plaintiffs’ “amorphous theory interprets the right of association more broadly than
the Supreme Court’s cases permit.” 83 F.4th at 602. Because SB1 does not significantly affect

Plaintiffs’ expressive association, they fail to state a claim as a matter of law.

E. SB1 Is Not Unconstitutionally Vague (Count III).
Plaintiffs allege the so-called “Payment and Gift Provisions”—ALA. CODE § 17-11-

4(d)(1)-(2))—are “unconstitutionally vague laws because they regulate a sweeping amount of
noncommercial speech and constitutionally protected expressive conduct.” Doc. 1, § 146. Because
SB1 does “not define ‘payment,” ‘gift,” or ‘third party,’” Plaintiffs allege (d)(1) and (d)(2) impede
“all” of their “absentee ballot application activities in Alabama[.]” Doc. 1, 9 147. They relatedly
assert that they lack “reasonable notice of what constitutes prohibited conduct.” /d. 4 148. Even
with their shotgun complaint taking aim at every clause in SB1, supra Section IV.A, Plaintiffs fail
to identify any “confusing and misleading terms,” contra Doc. 1, 9 149.

Plaintiffs muddle their causes of action by invoking the First Amendment as an independ-
ent source of protection against “the enactment of unconstitutionally vague restrictions.” Doc. 1,
9 144. However, “[v]agueness doctrine is an outgrowth not of the First Amendment, but of the

Due Process Clause of the Fifth Amendment.” United States v. Williams, 553 U.S. 285, 304
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(2008).'* The Due Process Clause “requires that a penal statute define the criminal offense with
sufficient definiteness that ordinary people can understand what conduct is prohibited and in a
manner that does not encourage arbitrary and discriminatory enforcement.” Gonzales v. Carhart,
550 U.S. 124, 148-49 (2007) (quoting Kolender v. Lawson, 461 U.S. 352,357 (1983)). Yet, “per-
fect clarity and precise guidance have never been required even of regulations that restrict expres-
sive activity.” Ward v. Rock Against Racism, 491 U.S. 781, 794 (1989). SBI1 therefore is
sufficiently clear if it provides citizens “of ordinary intelligence a reasonable opportunity to know
what is prohibited.” Grayned v. City of Rockford, 408 U.S. 104, 108 (1972). The Court “has made
clear that scienter requirements alleviate vagueness concerns.” Gonzales, 461 U.S. at 149.

“In ascertaining the plain meaning of the statute, the court must look to the particular
statutory language at issue, as well as the language and design of the statute as a whole.” K Mart
Corp. v. Carter, Inc., 486 U.S. 281, 291 (1988). Any arguments about arbitrary enforcement “are
somewhat speculative” at this point. Gonzales, 550 U.S. at 150 “This is a preenforcement chal-
lenge, where ‘no evidence has been, or could be, introduced to indicate whether the [ Act] has been
enforced in a discriminatory manner or with the aim of inhibiting [constitutionally protected con-
duct].”” Id. at 150 (quoting Hoffman Estates v. Flipside, Hoffman Estates, Inc., 455 U.S. 489, 503
(1982)). Accordingly, with no evidence available, Plaintiffs’ vagueness challenge can be rejected
as a matter of law based on statutory text alone.

As previously explained (supra Section IV.C), SB1 prohibits conduct, not speech.
Specifically, subsections (d)(1) and (d)(2) (hereinafter the “Compensation Prohibition”) prohibit

third-party transactions in which someone pays an agent (the third party) for specified harvesting

13 Although the Fifth Amendment’s Due Process Clause only applies to the federal govern-
ment, the Fourteenth Amendment likewise contains a Due Process Clause and does apply to the
States.
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conduct. Plaintiffs find vagueness in the Compensation Prohibition by reading its terms in isolation
devoid of any context and presenting hypothetical edge cases. But citizens do “not read words or
strings of them in isolation[]” as Plaintiffs have, but instead “in context.” Wachovia Bank, N.A. v.
United States, 455 F.3d 1261, 1267 (11th Cir. 2006). And “what renders a statute vague is not the
possibility that it will sometimes be difficult to determine whether the incriminating fact it estab-
lishes has been proved; but rather the indeterminacy of precisely what that fact is.” Williams, 553
U.S. at 306. The plain text puts citizens of ordinary intelligence on notice of the incriminating facts
under the Compensation Prohibition: (1) taking specified actions toward a voter’s absentee ballot
application in return for compensation or (2) paying someone else to do the same.

The Compensation Prohibition consists of two subsections, which state the following:

(d)(1) . . . it shall be unlawful for a third party to knowingly receive a payment or

gift for distributing, ordering, requesting, collecting, completing, prefilling

obtaining, or delivering a voter’s absentee ballot application. . . .

(d)(2) . . . it shall be unlawful for a person to knowingly pay or provide a gift to a

third party to distribute, order, request, collect, prefill, complete, obtain, or deliver
a voter’s absentee ballot application. . . . .

ALA. CODE § 17-11-4(d)(1)-(2).

By implausibly splitting the Compensation Prohibition into separate “Payment” and “Gift”
provisions, Doc. 1, 99 65—66, Plaintiffs obscure the obvious meaning of the phrases “third party”
and “payment or gift” when read in context. The structure of the Compensation Prohibition
confirms its twin provisions address two sides of the same coin: the third-party harvesting of
voters’ applications in return for compensation. Just as (d)(1) disallows “a third party” from
“knowingly receiv/ing] a payment or gift for” specified conduct with a voter’s application, (d)(2)
disallows anyone from “knowingly pay/ing] or provid[ing] a gift to [that] third party to” engage
in that same specified conduct. The consistent use of the word “third party” establishes the “third

party” as the payee-harvester. A statutory definition for the term “third party” is unnecessary
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because in both provisions the third-party harvester is plainly someone who is being paid to harvest
an absentee ballot application.

The phrase “payment or gift” is equally self-explanatory. It refers to something of value
(whether a $100 bill or $100 gas card) provided or received in exchange for enumerated harvesting
services. The verb “pay” ordinarily means to “engage for money” or “to give in return for goods
or service.” Pay, Merriam-Webster, Merriam-Webster.com (May 16, 2024), https://www.mer-
riam-webster.com/dictionary/pay, (definitions 1b & 2a). Here, “service[s],” not goods, are being
paid for, and the services are identical in both provisions: “distributing, ordering, requesting, col-
lecting, completing, prefilling, obtaining, or delivering a voter's absentee ballot application.”
(d)(1); accord (d)(2). Sandwiched between the noun “payment” and the enumerated harvesting

14 which also refers to a thing of monetary value—not just cash—that is

services is the term “gift,
given to compensate for the specified services. See Yates v. United States, 574 U.S. 528, 543 (2015)
(“[A] word 1s known by the company it keeps.”). In other words, “payment or gift” covers any
form of compensation.

Read together (and coherently), the “payment or gift” provisions criminalize compensated
harvesting transactions. Specifically, they prevent any “person” from knowingly providing com-
pensation to a third party—and likewise prevent that third party from knowingly receiving such
compensation—for certain conduct: “distributing, ordering, requesting, collecting, completing,
prefilling, obtaining, or delivering a voter's absentee ballot application.” ALA. CODE § 17-11-

4(d)(1). The text and structure of these provisions shows that the “payment or gift” provisions

(though broad) are not vague.

4 ALA. CODE §36-25-1(34) provides the following definition for “thing of value™: “a. Any gift,
benefit, favor, service, gratuity, . . . or honoraria or other item of monetary value.”
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The explicit mens rea requirements in the Compensation Prohibition alleviate any possible
vagueness concerns. That the payor or payee must “knowingly” enter into the harvesting transac-
tion “narrow[s] the scope of the Act’s prohibition and limit[s] prosecutorial discretion.” Gonzales,
550 U.S. at 149. Consider Plaintiffs’ “jail and prison-staff” hypothetical. Doc. 1, 9 147. Plaintiffs
suggest that a prison guard or administrator who hands an inmate an application and subsequently
collects his salary for working at the prison has received a payment for distribution of an applica-
tion. /d. But that prison staffer has not partaken in a quid pro quo involving harvesting; rather, he
has received a general salary for professional services unrelated to absentee voting.'> And he cer-
tainly hasn’t entered a ballot harvesting transaction “knowingly.” See Ex parte Phillips, 287 So.3d
1179, 1196 (Ala. 2018) (quoting ALA. CODE § 13A-2-2(2)) (“A person acts knowingly with respect
to conduct or to a circumstance described by a statute defining an offense when he is aware that
his conduct is of that nature or that the circumstance exists.”). Even during election season, no one
would say the Alabama prison staffer is paid to provide absentee ballot assistance for eligible
voters who are incarcerated. By contrast, Plaintiffs’ staff are admittedly paid to go into prisons to
specifically provide “absentee application assistance” to “incarcerated voters,” and to the extent

“this work” involves doling out applications to inmates, it is prohibited. Doc. 1, § 26. Put simply,

15 In statutes, “the word person includes corporations and other entities, but not the sovereign.”
SCALIA & GARNER, READING LAW 273. So, when the entity paying third parties to distribute ab-
sentee applications is a State or Federal government, (d)(2) would not apply. And, of course, elec-
tion officials are not third parties; they (along with the voter) are necessarily party to the voting
process. Moreover, under Alabama law, corporate criminal liability exists only when the criminal
statute explicitly provides for it. State v. St. Paul Fire & Marine Ins. Co., 835 So. 2d 230, 233
(Ala. Crim. App. 2000). Because SB1 has not “specifically provided for corporate liability,” Plain-
tiff organizations themselves cannot be prosecuted. /d.
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a third-party harvester under (d)(1) must be “aware that his conduct is of that” quid-pro-quo “na-
ture” to be criminally liable. Ex parte Phillips, 287 So.3d at 1196. The scienter elements distin-
guish the innocent jailer from the culpable harvester.

As alluded to above, Plaintiffs invite confusion by presenting harvesting conduct as “voter
assistance,” but they ignore SB1’s express recognition that any applicant who desires assistance
in “filling out” their application may receive it, subject to the applicable signature and witnessing
requirements. § 17-11-4-(b)(1) (“Any applicant may receive assistance in filling out the applica-
tion as he or she desires, but each application shall be manually signed by the applicant . . . .”).
Second, “any voter who requires assistance to vote by reason of blindness, disability, or inability
to read or write may be given assistance by an individual of the voter’s choice, other than the
voter’s employer or agent of that employer or officer or agent of the voter’s union.” § 17-11-4(e).
By allowing “require[d] assistance” from “a person of the voter’s choice,” rather than any per-
son or the person of the voter’s choice, subsection (e) and § 208 allow a disabled voter to obtain
assistance from a broad array of people, save those categories the federal government or State have
reasonably determined might exert undue influence. According to a natural reading of the statute,
“ordinary people can understand what conduct is prohibited.” Kolender, 461 U.S. at 357.

Plaintiffs betray the clarity of the law by resorting to hypotheticals. But “litigants cannot
argue that a law is vague based on how it might apply to a hypothetical scenario.” Doe I v. Mar-
shall, 367 F. Supp. 3d 1310, 1334 (M.D. Ala. 2019). Rather, “courts ‘consider whether a statute is
vague as applied to the particular facts at issue.”” Id. (quoting Holder v. Humanitarian Law Pro-
ject, 561 U.S. 1, 18 (2010)). Nonetheless, Plaintiffs assert that “providing gas money or stamps to
submit an absentee ballot application[]” may run afoul of the “payment or gift” prohibition. Doc.

1, 9 147. Notably, this hypothetical doesn’t identify any of the parties involved—the payor/donor,
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the payee/donee, or actor who is submitting an application.'® If the gas money or stamps are pro-
vided to staff members for them “to submit” voters’ applications, then the conduct is prohibited
under SB1’s separate submission provision, regardless of compensation. See ALA. CODE § 17-11-
4(c)(2). Though Plaintiffs present hypotheticals, “the mere fact that close cases can be envisioned”
does not “render([] a statute vague.” Williams, 553 U.S. at 305.

Finally, the Prefilled-Application and Submission Provisions are sufficiently clear without
statutory definitions for the verbs “prefill,” “distribute,” and “submit.” Doc. 1, 94 85-86.!7 As
Plaintiffs acknowledge elsewhere in their shotgun complaint (see, e.g., Doc. 1, 9 35), SB1 explic-
itly defines the three ways an absentee ballot application “may be submitted to the absentee elec-
tion manager’’: delivery in person, by U.S. mail, or by commercial carrier. (c)(1)(a.)-(c.). Thus, a
person submits an application when they either hand deliver or mail (through U.S. mail or com-
mercial carrier) an application to an absentee election manager. Rather than covering an “amor-
phous amount of conduct,” contra Doc. 1, 4 86, the submission restriction clearly bars a person
from “dropping [other people’s] applications off in the mailbox,” q 86, at UPS (or FedEx), or at
an absentee ballot office, unless the voter is disabled and “requires” such “assistance,” see ALA.
CODE § 17-11-(e). The statute’s use of the verb “distribute” is similarly straightforward. “Distrib-

29 ¢¢

ute” ordinarily means “to divide among several or many,” “to spread out so as to cover something,”

16 State and Federal law already prevent Plaintiffs from paying people to vote. ALA. CODE § 17-
17-34 (“It shall be unlawful for any person to pay or offer to pay, or for any person to accept such
payment, either to vote or withhold his or her vote.”); see also 18 U.S.C. § 597 (prohibiting persons
from offering or soliciting “an expenditure” to vote). SB1 provides important additional protec-
tions against adjacent conduct that may lead to or enable concealment of vote buying and similar
abuses.

17 Defendants construe the incorporation of “all relevant allegations” in Count III as alleging
the Submission and Prefilling Restrictions are vague. Count III does not specifically allege that all
challenged provisions are unconstitutionally vague, though Plaintiffs’ preliminary injunction mo-
tion does. Compare Doc. 1, ] 143—150 (alleging that only “the Payment and Gift Provisions” are
vague), with Doc. 34-1, pp. 30-34 (arguing the “Challenged Provisions” are vague).
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or “to give out or deliver, especially to members of a group.” Distribute, Merriam-Webster, Mer-
riam-Webster.com (Apr. 6, 2024), https://www.merriam-webster.com/dictionary/distribute (defi-
nitions 1, 2a, & 2b). Of course, “prefilled” means “filled in advance.” Prefilled, Collins English
Dictionary, https://www.collinsdictionary.com/us/dictionary/english/prefilled (last accessed Apr.
8,2024). Again, these words do not cover an “amorphous amount of activity,” contra Doc. 1, 4] 85;
if a person (even a relative) fills out another voter’s name and address on an application in advance
of delivering that application to the voter, he has distributed a prefilled absentee ballot application.
Plaintiffs may dislike this policy, but they cannot fairly say that it is unclear. Because Plaintifts
fail to plausibly allege that SB1 is unconstitutionally vague, Count III is due to be dismissed.

F. SB1 Is Not Unconstitutionally Overbroad (Count IV).

Plaintiffs’ overbreadth claim relies heavily on their vagueness arguments. Doc. 1, 9 155
(“The threat of penalties for violations of SB 1’s ambiguous and overbroad provisions will imper-
missibly chill or present the substantial risk of chilling Plaintiffs’ protected speech and expressive
conduct.”); id. q 157 (“SB 1’s language is full of uncertainties and risk a degree of capricious
enforcement that will make Plaintiffs’ compliance potentially impossible”). Merging these “re-
lated yet distinct” doctrines,'® Plaintiffs’ Count IV could be interpreted as an “overbreadth from
indeterminacy” claim. Am. Booksellers v. Webb, 919 F.2d 1493, 1505-06 (11th Cir. 1990).

But incorporating “indeterminacy” into the overbreadth inquiry does Plaintiffs no favors.
Supra Section IV.E. “The first step in overbreadth analysis is to construe the challenged statute.”
United States v. Williams, 553 U.S. 285, 293 (2008). The second is to determine whether the stat-

ute, so construed, “criminalizes a substantial amount of protected expressive activity.” Id. at 297.

18 While a law that clearly prohibits a substantial amount of protected speech is overbroad but
not vague, a statute that fails to define prohibited non-expressive conduct with sufficient clarity is
vague but not overbroad. Webb, 919 F.2d at 1505.
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To meet this burden, Plaintiffs must show ” that SB1 “punishe[s] a ‘substantial’ amount of pro-

299

tected expression, ‘judged in relation to the statute’s plainly legitimate sweep.’” Virginia v. Hicks,
539 U.S. 113, 118 (2003) (quoting Broadrick v. Oklahoma, 413 U.S. 601, 615 (1973)). And this
they must do “from the text of the law and from actual fact.” /d. at 122. Because “invalidation for
overbreadth is strong medicine that is not to be casually employed,” courts “vigorously enforce[]
the requirement that a statute’s overbreadth be substantial, not only in an absolute sense, but also
relative to the statute’s plainly legitimate sweep.” Williams, 553 U.S. at 292-93 (cleaned up) (ci-
tations omitted). Plaintiffs cannot clear that high bar.

SB1 prohibits specific nonexpressive conduct involving absentee ballot applications. With
“the boundaries of the forbidden™ harvesting conduct “clearly marked” by SB1, Webb, 919 F.2d
at 1506 (cleaned up), Plaintiffs bear the burden to identify “real” and “substantial” overbreadth
within them, Broadrick, 413 U.S. at 615.

Plaintiffs offer the bare assertion that SB1 is “unconstitutionally overbroad because it reg-
ulates a sweeping amount of noncommercial political speech and constitutionally protected ex-
pressive conduct.” Doc. 1, 4 153. Setting aside the conclusory refrain about SB1 “criminaliz[ing]
a sweeping amount of speech,” see e.g., Doc. 1, § 80, Plaintiffs do not identify a single provision
of SB1 that specifically addresses speech. “Rarely, if ever, will an overbreadth challenge succeed
against a law or regulation that is not specifically addressed to speech or to conduct necessarily
associated with speech (such as picketing or demonstrating).” Hicks, 539 U.S. at 124 (2003). Rec-
ognizing SB1 does not regulate speech, Plaintiffs argue the prohibited conduct is “intertwined”
with speech. Doc. 1 99 74, 125, 138. Yet, if they cease trafficking applications entirely—still host-
ing meetings and demonstrations, distributing pamphlets and informational materials, or providing

actual instructive assistance—the “total quantum of their oral or written” advocacy for absentee
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voting will remain unaffected. Supra Section IV.C. Plaintiffs’ First Amendment overbreadth claim
doesn’t even pass go.

Plaintiffs’ reliance on Board of Airport Comm ’rs of City of L.A. v. Jews for Jesus, Inc., 482
U.S. 576 (1987), proves the point. There, the Supreme Court applied the overbreadth doctrine to
an airport regulation that stated, “the Central Terminal Area at Los Angeles International Airport
is not open for First Amendment activities by any individual and/or entity.” Id. at 570-71
(emphasis added). Whereas that regulation purported to convert the airport into “a virtual ‘First
Amendment Free Zone,”” SB1 ensures Alabama is a Ballot Harvesting Free Zone—prohibiting
conduct directed at official government forms that “might create problems” for the fair administra-
tion of absentee voting. Id. at 574. The airport authorities in Jews for Jesus offered a “vague
limiting construction” deputizing them to draw “[t]he line between airport-related speech and
nonairport-related speech.” Id. at 576. In contrast to “airport-related” or election-related speech,
giving out, gathering, or completing (other people’s) absentee ballot applications is not protected
expression, Lichtenstein, 83 F.4th at 579, and performing the steps necessary to vote absentee is
not protected by the First Amendment. See Hand v. Scott, 888 F.3d 1206, 1211 (11th Cir. 2018)
(“It 1s well established in [the Eleventh Circuit] that the First Amendment provides no greater
protection for voting rights than is otherwise found in the Fourteenth Amendment.”); Thompson
v. Alabama, 293 F.Supp.3d 1313, 1327 (M.D. Ala. 2017) (concluding “the First Amendment does
not guarantee the right to vote™). Because SB1, on its face, does not even “reach[] the universe of
expressive activity” protected by the First Amendment, Jews for Jesus, 482 U.S. at 574, it cannot
be facially invalid.

Even assuming SB 1 reaches expressive conduct, any overbreadth would be insubstantial

“judged in relation to the statute’s plainly legitimate sweep.” Hicks, 539 U.S. at 118. Plaintiffs can
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argue otherwise only by dismissing “so-called ‘ballot harvesting’” as a nonconcern., Doc. 1, 4 53,
and by asserting Alabama elections are “already sufficiently” secure, id. 4 132. But these un-
founded, conclusory assertions do not negate the legitimate sweep of SBI. It is uncontroversial
that absentee ballots are an avenue for electoral abuse and indisputable that the absentee applica-
tion 1s necessary for those abuses to occur. See supra Section I1.B. SB 1, as a whole, “reduce[s]
the risks of fraud and abuse in absentee voting by prohibiting ‘third-party’ organizations, candi-
dates, and political party activists” from requesting, obtaining, and submitting absentee ballot ap-
plications on behalf of voters who decide their political fate. Building Confidence at 46 (emphasis

(13

added). By reserving the steps of absentee voting to voters, SB 1’s “plainly legitimate sweep” is
broad and vital “to maintain the integrity of the democratic system.” Burdick v. Takushi, 504 U.S.
428, 441 (1992).

As with the purported examples of vagueness, the alleged “overbreadth” of the
“Submission and Prefilling Restrictions” comprises conduct that is either reasonably prohibited or
clearly permissible. Beginning with the permissible, simply writing down another voter’s name on
an application is prohibited only if done prior to distributing the application to a voter who has
neither input his own information nor obtained the application for himself. It is prefilling that is
prohibited; not any filling at all. Indeed, “[a]ny applicant may receive assistance in filling out the
application as he or she desires,” subject to SB1’s reasonable constraints as to how and from whom
that assistance derives. These guardrails aim to ensure (at a minimum) “that every [absentee] vote
is cast freely, without intimidation or undue influence.” Brnovich, 141 S. Ct. at 2340. None of this
chills expressive conduct; it’s a bulwark against dubious ballot harvesting.

Taking aim at the Compensation Prohibition, Plaintiffs rely on token gifts to establish

overbreadth. E.g., Doc. 1, 9 153 (asserting the Compensation Prohibition “lacks any reasonable
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bounds” because a stamp or sticker might be given “in exchange for” a service). It is doubtful
whether anyone has ever knowingly provided or accepted a common “stamp or sticker” as
compensation for a service. Indeed, Plaintiffs allege that they “give away stickers to voters” and
volunteers alike, with no indication that the organizations offer or the volunteers receive stickers
as compensation for particular services rendered. I/d. 99 20, 72. The scenarios envisioned by
Plaintiffs “demonstrate nothing so forcefully as the tendency of [the] overbreadth doctrine to
summon forth an endless stream of fanciful hypotheticals.” Williams, 553 U.S. at 301. Plaintiffs
try to “conceive of some impermissible applications of”” the Compensation Prohibition, Members
of City Council of Los Angeles v. Taxpayers for Vincent, 466 U.S. 789, 800 (1984), identifying
expressive gifts that could be compensatory. Doc. 1, q 72. But “the existence of that exception”—
say, the “Get Out The Vote” t-shirt knowingly provided and received as compensation for
harvesting services—“would not establish that the statute is substantially overbroad.” Williams,
553 U.S. at 303. Judged in relation to the statute’s plainly legitimate sweep in curtailing voter
fraud—which Plaintiffs refuse to even acknowledge—SB1’s overbreadth would be insubstantial.

Plaintiffs fail to plausibly allege that SB1 criminalizes a substantial amount of speech in
relation to the statute’s plainly legitimate sweep. Count IV is due to be dismissed.

G. By Exempting from Liability the Exact Assistance That § 208 of the VRA Permits,
SB1 Cannot Violate or Be Preempted by It (Count V).

Alabama law explicitly permits “[a]ny voter who requires assistance to vote by reason of
blindness, disability, or inability to read or write [to] be given assistance by an individual of the
voter’s choice” with limited exceptions. ALA. CODE § 17-11-4(e). The Legislature directly copied
the VRA’s provision regarding “Voting assistance for blind, disabled or illiterate persons|,]” 52
U.S.C. § 10508 (title) (“§ 208). But under Plaintiffs’ reading, because the Legislature did not use

certain magic words or directly cite the federal law that it copies word for word, the exception
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apparently means nothing, and the law violates the VRA. See Doc. 1, 9 162—66. Such a reading
fails to give any effect to the Legislature’s express adoption of federal law."

Statutory text “obviously transplanted from another legal source ... brings the old soil with
it.” Hall v. Hall, 584 U.S. 59, 73 (2018). Subsection (e) “is obviously transplanted” from § 208
because it copies the language verbatim. Put another way, copying § 208 “word for word” in ALA.
CoDE § 17-11-4(e) “would have been a bizarre way of suggesting that the two [statutes] should
bear drastically different meanings.” United States v. Davis, 588 U.S. 445, 460 (2019). There is no
reason for this Court to give § 17-11-4(e)’s exception for assisting disabled voters a different
meaning from that given to identical language in § 208. Stokeling v. United States, 139 S. Ct. 544,
551 (2019) (“We can think of no reason to read ‘force’ in the revised statute to require anything
more than the degree of ‘force’ required in the 1984 statute.”).

Under the old-soil canon, § 208’s definition of “vote” and “voting” apply to § 17-11-4(e).
See Doc. 1, 4160 (citing 52 U.S.C. § 10310(c)(1) (defining “vote” and “voting” under the VRA
to “include all action necessary to make a vote effective™)).?’ Plaintiffs’ reading renders § 17-11-
4(e) meaningless®! because it doesn’t use their preferred magic words, see Doc. 1, § 16263, and
“flouts the interpretive canon against surplusage—the idea that every word and every provision is

to be given effect and that none should needlessly be given an interpretation that causes it ... to

1t is only this reading that puts wind in the sails of most of Plaintiffs’ armada of manufactured
examples regarding disabled voters. A blind voter who requires assistance will not “face criminal
liability for ... asking someone to submit their application on their behalf” nor will someone who
cannot walk be prosecuted for requesting required assistance from “a friend to place their applica-
tion in the mailbox.” Contra Doc. 1, § 113.

20 Even without the old-soil canon, the State does not interpret “voting” to only cover “the
mechanical act of filling out the ballot sheet[,]” Doc. 1, § 160 (quoting OCA-Greater Houston v.
Texas, 867 F.3d 604, 607 (5th Cir. 2017)).

2! This theory—and the complaint entirely—also ignores § 4(b)(1), which allows any applicant
to “receive assistance in filling out the application as he or she desires.”
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have no consequence.” Nielsen v. Preap, 139 S. Ct. 954, 969 (2019) (cleaned up) (quoting ANTO-
NIN SCALIA & BRYAN GARNER, READING LAW: THE INTERPRETATION OF LEGAL TEXTS 174
(2012)). Instead, § 17-11-4(e) authorizes absentee voting assistance for disabled individuals con-
sistent with § 208.22 SB1—by expressly incorporating § 208’s protection for disabled voters—
avoids “criminaliz[ing] conduct expressly protected and authorized under the VRA.” Doc. 1,
9 166. For that same reason, neither can § 17-11-4(e) “create[] an impermissible barrier to accom-
plishing the full purposes and goals of Congress[,]” id., which could invoke federal preemption.
Plaintiffs’ VRA claim thus fails to state a claim on the merits.

To the extent Plaintiffs contend that § 208 broadly preempts § 17-11-4(d)’s prohibitions
on ballot harvesting transactions, they are mistaken. Section 208 does not expressly preempt sub-
section (d), and it does not meet the “high threshold” for conflict preemption. Chamber of Com. of
U.S. v. Whiting, 563 U.S. 582, 607 (2011). In considering conflict preemption, courts look to Con-
gressional intent, and assume “the historic police powers of the States are not superseded unless
that was the clear and manifest purpose of Congress.” Marrache v. Bacardi U.S.A., Inc., 17 F.4th
1084, 1095 (11th Cir. 2021). Here, “Section 208 allows certain voters who need help voting to
select ‘a person of the voter’s choice™—not ‘any person,” not ‘the person.’”” Priorities USA v.
Nessel, 628 F. Supp. 3d 716, 732 (E.D. Mich. 2022) (emphasis added by court). Both § 208’s use
of the indefinite article “a” and its limitation on a disabled voter relying on her employer or union
show that Congress did not intend to give the voter boundless options. “When used as an indefinite

article, ‘a’ means some undetermined or unspecified particular.” McFadden v. United States, 576

22 To be clear, § 17-11-4(e) exempts from criminal liability voting assistance that is both re-
quired by reason of a voter’s disability and provided by someone of that voter’s choice. It does not
provide immunity for individuals to target disabled persons with impermissible harvesting con-
duct. For instance, mailing prefilled ballots to nursing homes or assisted living facilities would
not be lawful simply because a high proportion of the recipients are disabled.
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U.S. 186, 191 (2015) (quotations omitted). And by excluding unions and employers, Congress
recognized that certain people might unduly influence a disabled voter’s choice. Thus, “a State
law that limits a voter’s choice does not automatically flout Section 208,” Priorities USA, 628 F.
Supp. 3d at 733, particularly when it operates to limit the influence of paid operatives. Thus,
§ “208’s natural effect allows some wiggle room: a voter may select ‘a person’ to assist them, but
not the person of their choice.” Id. Otherwise, States would be powerless to limit even known
fraudsters from trying to manipulate voters.

H. ADAP’s HAVA Claim Fails Because SB1 Permits ADAP to Assist Voters, But Re-
gardless They Lack a Cause of Action to Bring This Claim (Count VI).

Plaintiffs’ “claim” under Count VI suffers from three fatal flaws. First, the claim depends
on the mistaken assumption, see supra Section IV.G, that the challenged provisions prohibit “ab-
sentee assistance” that HAVA allegedly implicitly authorized ADAP to conduct. Because § 17-
11-4(e) expressly allows disabled individuals to “receive assistance,” ADAP is not at risk of crim-
inal prosecution?? by helping disabled voters apply to vote absentee nor do the challenged provi-
sions “create[] an impermissible barrier to accomplishing the full purposes and goals of Congress”
under HAVA. See Doc. 1, 4 170.

Second, Plaintiffs lack an avenue to bring this claim. Despite bringing a claim for “Viola-
tion of the Supremacy Clause and the Help America Vote Act of 2002[,]” Doc. 1, p. 67, Plaintiffs
don’t allege a private right to enforce either. Nor could they. “The Supremacy Clause is not the
source of any federal rights, . .. and certainly does not create a cause of action.” Armstrong v.
Exceptional Child Ctr., Inc., 575 U.S. 320, 324 (2015) (cited by Doc. 1, § 172). Neither does the

Supremacy Clause create rights enforceable under § 1983, Golden State Transit Corp. v. City of

23 ADAP itself is not at risk of criminal prosecution anyway. Alabama law does not provide
for corporate criminal liability unless the Legislature “has specifically provided for corporate lia-
bility.” State v. St. Paul Fire & Marine Ins. Co., 835 So. 2d 230, 233 (Ala. Crim. App. 2000).
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Los Angeles, 493 U.S. 103, 107 (1989). And “HAVA creates no private cause of action.” Bellitto
v. Snipes, 935 F.3d 1192, 1202 (11th Cir. 1992). Thus, Plaintiffs cannot rely on the Supremacy
Clause, § 1983, or HAVA to allow them to bring this claim. Plaintiffs instead appeal to one line
from Armstrong: “if an individual claims federal law immunizes him from state regulation, the
court may issue an injunction upon finding the state regulatory actions preempted.” 575 U.S. at
326 (citing Ex parte Young, 209 U.S. 123, 155-56 (1908)).2*

But “[t]here is no such thing as a suit for a traditional injunction in the abstract.” Alabama
v. U.S. Army Corps of Eng’rs, 424 ¥.3d 1117, 1127 (11th Cir. 2005). Instead, any request for
injunctive relief “must be based upon a cause of action.” Id. But, as just discussed, Plaintiffs have
no cause of action under which to enforce either the Supremacy Clause or HAVA. Indeed, even
Armstrong recognized that the Supremacy Clause’s force only comes into play “once a case or
controversy properly comes before a court[.]” Armstrong, 575 U.S. at 326. Moreover, the line from
Armstrong upon which Plaintiffs rely cites Ex parte Young, which provides an exception to the
States’ sovereign immunity that allows prospective injunctive relief against State officials for on-
going violations of federal law—but not a standalone cause of action. See Pennhurst State Sch. &
Hosp. v. Halderman, 465 U.S. 89, 103 (1984). And whether a plaintiff possesses a cause of action
is not a question of subject-matter jurisdiction (and subject to challenge under Rule 12(b)(1)), but
rather whether a plaintiff can state a claim (subject to challenge under Rule 12(b)(6)). See Steel
Co. v. Citizens for a Better Env’t, 523 U.S. 83, 89 (1998). In sum, Plaintiffs fail to state a claim in

Count VI because they lack a cause of action under which to assert it.

24 Armstrong, 575 U.S. at 327 (This is a “judge-made remedy” that does not “rest[] upon an
implied right of action contained in the Supremacy Clause.”).
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Lastly, even if Plaintiffs had some standalone cause of action under which to assert their
Count VI claim, federal courts’ equitable powers must yield to express and implied statutory lim-
itations. Armstrong, 575 U.S. at 327 (citations omitted). Indeed, the Supreme Court in Armstrong
did not allow respondents to proceed against Idaho. /d. at 327-28. Plaintiffs here merely allege
that “Congress has not evinced any ‘intent to foreclose’ equitable relief under the PAVA provi-
sions of HAVA[,]” Doc. 1, q 172, but Plaintiffs don’t engage with the reasons such intent could
exist. In fact, the same two reasons that Armstrong discusses as to the Medicaid Act apply to
HAVA: exclusive alternative remedies and judicially unadministrable text. Thus, “Plaintiffs can-
not cloak their [HAVA] arguments in the guise of the Supremacy Clause to assert a private en-
forcement action that is precluded by the statute.” Corey v. Rockdale County, F. Supp.3d_,
No. 1:22-cv-3918-MLB, 2023 WL 6242669, at *5 (N.D. Ga. Aug. 28, 2023).

Armstrong first held that Congress intended to foreclose equitable relief because “the sole
remedy Congress provided for a State’s failure to comply with Medicaid’s requirements—for the
State’s ‘breach’ of the Spending Clause contract—is the withholding of Medicaid funds by the
Secretary of [HHS][.]” 575 U.S. at 328 (citing 42 U.S.C. § 1396c¢). Similarly, “Congress estab-
lished only two HAV A enforcement mechanisms: (1) a civil action brought by the Attorney Gen-
eral, and (2) a state-based administrative complaint procedure.” Bellitto, 935 F.3d at 1202 (citing
52 U.S.C. §§ 21111, 21112). The “express provision” of HAVA’s enforcement to the U.S. Attor-
ney General and State-based administrative processes “suggests that Congress intended to pre-
clude” private equitable enforcement. See Alexander v. Sandoval, 532 U.S. 275, 290 (2001).

Next, because “[t]he provision for the [HHS] Secretary’s enforcement by withholding
funds might not, by itself, preclude the availability of equitable relief[,]” the Armstrong Court

found that it did “when combined with the judicially administrable nature of §30(A)’s text.” 575
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U.S. at 328 (citing Va. Office for Prot. and Advocacy v. Stewart, 563 U.S. 247, 256 n.3 (2011)).
Asking a federal court to determine whether a State has violated § 21061(a) has similar judicial
administration issues. The provision merely states that that “the Secretary of Health and Human
Services shall pay [ADAP] to ensure full participation in the electoral process for individuals with
disabilities[.]” The only duty § 21061(a) imposes is on the Secretary of HHS; it imposes no duty
on the States.

The language that supposedly insulates ADAP from liability—*"“ensur[ing] full participa-
tion” is “precatory.” Cf. Blessing v. Freestone, 520 U.S. 329, 341 (1997) (“[T]he provision giving
rise to the asserted right must be couched in mandatory, rather than precatory, terms.”). Does
ADAP assert that if disabled individuals do not have a 100% registration and turnout rate in elec-
tions that they have violated § 21061(a) by not ensuring full participation? Of course not. This
aspirational language doesn’t impose any duty on ADAP, so the challenged provisions cannot
“make[] it impossible for ADAP to exercise its duties under 52 U.S.C. § 21061[,]” contra Doc. 1,
4 170. This judicially unadministrable language further suggests that Congress intended to fore-
close judicial equitable enforcement of § 21061(a).

Relatedly, it’s quite the stretch to argue that HAVA “immunizes [ADAP] from state regu-
lation” whatsoever. Armstrong, 575 U.S. at 326 (citing Ex parte Young, 209 U.S. at 155-56). Nor
would § 21061(a) prohibit a State court from convicting ADAP’s employee for violating the chal-
lenged provisions. Id. (citing Pennsylvania v. Nelson, 350 U.S. 497, 499, 509 (1956)). ADAP’s
argument has no limiting principle. ADAP could argue that any State statute or regulation with the
most marginal impact on its efforts to “ensure full participation” is preempted. Or it could argue

that HAVA preempts Ala. Code § 17-17-34, which makes it unlawful to pay someone to vote,

47
App. Vol. 1l 049



Case 2:24-cv-00420-RDP Document 42 Filed 05/20/24 Page 50 of 52

because paying disabled individuals to vote would work to “ensure full participation.” Section
21061(a)’s text does not mandate—Iet alone plausibly support—these absurd results.

Because HAVA “implicitly precludes private enforcement” of §[21061(a)] through its pro-
vision of other enforcement mechanisms and its use of judicially unadministrable text, Plaintiffs
“cannot . .. circumvent Congress’s exclusion of private enforcement” by invoking this Court’s
equitable powers. Armstrong, 575 U.S. at 328 (citation omitted). By not having a standalone cause
of action to raise in this pre-enforcement suit, it’s not as if Plaintiffs are left “with no resort.” 575
U.S. at 331. Plaintiffs’ employees could raise this preemption argument as a defense in any poten-
tial criminal prosecution. See Armstrong, 575 U.S. at 326 (referring to immunity from ongoing

“state regulatory actions”). But as discussed supra Section IV.G, Ala. Code § 17-11-4(e) exempts

b1

from liability the assistance ADAP intends to perform. Thus, Plaintiffs’ “claim” for “Violation of

the Supremacy Clause and [HAVA]” fails to state a claim.

V. CONCLUSION
The Complaint should be dismissed.

Steve Marshall
Attorney General

s/ Edmund G. LaCour Jr.
Edmund G. LaCour Jr. (ASB-9182-US81L)
Solicitor General

James W. Davis (ASB-4063-158J)
Deputy Attorney General

Soren Geiger (ASB-0336-T31L)
Dylan Mauldin (ASB-3281-Z11M)
Assistant Solicitors General

Brenton M. Smith (ASB-1656-X27Q)
Charles A. McKay (ASB-7256-K18K)
Assistant Attorneys General

OFFICE OF THE ATTORNEY GENERAL
STATE OF ALABAMA

501 Washington Avenue

P.O. Box 300152

48
App. Vol. 1l 050



Case 2:24-cv-00420-RDP Document 42 Filed 05/20/24 Page 51 of 52

Montgomery, Alabama 36130-0152
Telephone: (334) 242-7300

Fax: (334) 353-8400
Edmund.LaCour@AlabamaAG.gov
Soren.Geiger@AlabamaAG.gov
Dylan.Mauldin@AlabamaAG.gov
Jim.Davis@AlabamaAG.gov
Brenton.Smith@AlabamaAG.gov
Charles.McKay@AlabamaAG.gov
Counsel for Defendants

49
App. Vol. 11 051



Case 2:24-cv-00420-RDP Document 42 Filed 05/20/24 Page 52 of 52

CERTIFICATE OF SERVICE
I certify that on May 20, 2024, I electronically filed the foregoing notice with the Clerk of

the Court using the CM/ECF system, which will send notice to all counsel of record.

s/ Edmund G. LaCour Jr.
Counsel for Defendants

50
App. Vol. 1l 052



Case 2:24-cv-00420-RDP Document 67 Filed 08/09/24 Page 1 of 14 FILED

2024 Aug-09 PM 02:36
U.S. DISTRICT COURT
N.D. OF ALABAMA

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA
SOUTHERN DIVISION

ALABAMA STATE CONFERENCE
OF THE NAACP, et al.,

Plaintiffs,

V. Case No. 2:24-cv-420-RDP

)

)

)

)

)

)

)

STEVE MARSHALL, in his official )
capacity as Attorney General of )
Alabama, et al., )
)

Defendants. )

DEFENDANTS’ POST-HEARING BRIEF IN SUPPORT OF
MOTION TO DISMISS (DOC. 42)

During argument on Defendants’ motion to dismiss, the Court called for post-hearing brief-
ing. With respect to Plaintiffs’ vagueness, freedom of association, and overbreadth claims, De-
fendants rest on their earlier arguments. SB1 puts a person of ordinary intelligence on notice of
what he cannot do with an absentee ballot application. And because the First Amendment does not
protect the nonsymbolic use of a government form, it follows that there is no right to associate to
do what SB1 criminalizes. The overbreadth claim necessarily falls with the free speech claims.

This brief addresses distinct issues pertaining to Plaintiffs’ First Amendment expressive
conduct claim, §208 preemption challenge, and HAVA claim. First, using a government form is
functional, not symbolic. Even if it were the latter, SB1 is content neutral, so strict scrutiny is not
in play. Second, Plaintiffs’ (admittedly) “uncomfortably” broad interpretation of §208 would in-
vite the preemption of an untold number of State election laws from New Hampshire to Hawaii.

Congress did not enact so intrusive a law that would require States to allow disabled voters to bring
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convicted fraudsters, political candidates, foreign agents, or paid operatives into the voting booth
with them. Finally, ADAP lacks a right of action to challenge any State election law that allegedly
interferes with its aspirational goal of ensuring full participation in the electoral process by disa-
bled persons. Accordingly, this lawsuit should be dismissed in its entirety.

ARGUMENT
I Using a State form is not a symbolic act protected by the First Amendment.

The First Amendment protects the spoken and written word along with conduct that
“conveys a symbolic meaning.” Nev. Comm’n on Ethics, v. Carrigan, 564 U.S. 117, 126 (2011)
(citing Rumsfeld v. FAIR, 547 U.S. 47, 66 (2006)). But “nonsymbolic conduct”—think functional
conduct—*"“engaged in for an independent ... purpose” is not “an act of communication” protected
by the First Amendment. /d. at 127. In Carrigan, the Court distinguished the functional act of
voting on a legislative proposal from the symbolic act of burning the American flag in public
protest. Id. at 126-27 (citing Texas v. Johnson, 491 U.S. 397, 406 (1989)). While saluting or even
destroying the flag uses visible “[s]ymbolism” as an “effective way of communicating ideas,” W.
Va. State Bd. of Ed. v. Barnette, 319 U.S. 624, 632 (1943), the act of voting “symbolizes nothing,”
Carrigan, 564 U.S. at 126.

Plaintiffs’ invocation of their alleged “right to use governmental mechanics”—here, the
absentee ballot application—"“to convey a message” exemplifies the dispositive difference be-
tween functional and symbolic conduct. /d. at 127 (citing Timmons v. Twin Cities Area New Party,
520 U.S. 351, 355 (1997)). And Plaintiffs are not the first to try this play. In Timmons, a minor
political party alleged a First Amendment right to have “multiple-party” candidates on the ballot
in violation of Minnesota’s “antifusion” elections laws. 520 U.S. at 355, 365. The Supreme Court
was “unpersuaded ... by the party’s contention that it ha[d] a right to use the ballot itself to send a

particularized message, to its candidate and to the voters, about the nature of its support for the
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candidate.” Id. at 362-63. The Court reasoned that “[b]allots serve primarily to elect candidates,
not as forums for political expression.” Id. at 363.

Plaintiffs have no First Amendment right to use a government form like an absentee ballot
application in any particular way. That application is the State mechanism for providing absentee
ballots to eligible voters who want and need them, not “a billboard for political advertising.” /d. at
365. Thus, distributing, collecting, completing, etc. an absentee ballot application is not an “act of
communication” but rather a functional act of using a government form to procure another
governmental mechanism—an absentee ballot. Carrigan, 564 U.S. at 127. It symbolizes nothing,
even though Plaintiffs “would like it to convey [their] deeply held personal belief” about the value
of voting absentee. /d.

Finally, “Plaintiffs’ position” on the Court’s proposed “flow chart” is simply wrong. DE62
at 140:2. “Plaintiffs posit that even under expressive conduct, strict scrutiny would apply because
Food Not Bombs I says so.” Id. at 140:3-4. Not so fast. The Eleventh Circuit simply repeated the
age-old rule that “a regulation based on the content of the expression must withstand the additional
rigors of strict scrutiny,” while a “content neutral” regulation—Ilike the Park Rule in Food Not
Bombs II—must survive O’Brien’s lenient balancing test. Fort Lauderdale Food Not Bombs v.
City of Fort Lauderdale, 11 F.4th 1266, 1291 (11th Cir. 2021) (“FNB II”’). SB1 is a content neutral
regulation of conduct. See DE42 at 18; DE58 at 10 n.4. Even assuming that conduct is symbolic,
only O’Brien’s test would apply.

II. Section 208 was meant to bolster, not hamstring, the States’ efforts to maintain fair,
honest, and open elections.

Section 208 of the VRA states that “any voter who requires assistance to vote by reason of
blindness, disability, or inability to read or write may be given assistance by a person of the voter’s

choice, other than the voter’s employer or ... officer ... of the voter’s union.” 52 U.S.C. §10508.
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The text, purpose, and legislative history of §208 speak with a unified voice: disabled persons
navigating the voting process must be allowed to choose a trustworthy assistor. In Alabama, disa-
bled voters retain that “right to choose” under SB1, which prudently removes paid agents from the
equation to protect the most vulnerable from intimidation and undue influence. S. Rep. No. 97-
417, at 64 (1982).

Plaintiffs argue that §208 forbids Alabama from excluding “any” would-be assistor “except
for union and employer representatives.” DE62 at 108:22-23. Under that view, Alabama would be
powerless to safeguard disabled voters from manipulation by convicted fraudsters, foreign agents,
and self-interested candidates. That cannot be right. The logical consequences of this reading,
“uncomfortable” even to Plaintiffs, counsel strongly against finding SB1 preempted by §208.
DEG62 at 124:23-24; see also id. at 144:4-6. Indeed, courts should be loath to find that federal and
state law conflict absent a “clear statement” to the contrary, especially in “areas of traditional state
responsibility,” Bond v. United States, 572 U.S. 844, 858 (2014), like the “regulation[] of parties,
elections, and ballots,” Timmons, 520 U.S. at 358. Federal preemption of state law is the exception,
not the rule. Wyeth v. Levine, 555 U.S. 555, 565 n.3 (2009). This Court should reject Plaintiffs’
admittedly uncomfortable reading of §208.

1. Section 208 is one sentence long, begins with the phrase “Any voter,” and a few words
later uses the phrase “a person.” 52 U.S.C. §10508 (emphasis added). Plaintiffs read “a person” to
mean “any person.” DE50 at 45-46. Defendants read “a person” to mean what it says: “a person,”
1.e. “some undetermined or unspecified” person. DE42 at 45 (quoting McFadden v. United States,
576 U.S. 186, 191 (2016)); DESS8 at 18-19. Under §208’s plain meaning, then, a disabled voter’s
right to “be given assistance by a person of the voter’s choice” is not infringed unless the State

prevents a disabled voter from selecting a trustworthy assistor. That could take a number of shapes,
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like categorically banning illiterate voters from receiving assistance, qualifying election officials
alone as assistors, or limiting the number of permitted assistors such that a disabled voter is
effectively left assistor-less. Of course, SB1 nowhere near approaches these schemes long since
rooted out by the Voting Rights Act.

As several federal and state courts have recognized, Defendants’ reading reflects the plain
meaning of §208’s text. See Priorities USA v. Nessel, 487 F. Supp. 3d 599, 619 (E.D. Mich. 2020)
(Section 208’s “language suggests that some state law limitations on the identity of persons who
may assist voters is permissible.”), rev’d in part on other grounds, 860 F. App’x 419 (6th Cir.
2001); see also Ray v. Texas, 2008 WL 3457021, at *7 (E.D. Tex. Aug. 7, 2008) (“The language
of Section 208 allows the voter to choose a person who will assist the voter, but it does not grant
the voter the right to make that choice without limitation” nor does it “preclude all efforts by the
State to regulate elections by limiting the available choices to certain individuals.”); Qualkinbush
v. Skubisz, 826 N.E.2d 1181, 1197 (Ill. App. Ct. 2004) (upholding Illinois law limiting who may
return absentee voter’s ballot against §208 preemption challenge); DiPietrae v. City of Philadel-
phia, 666 A.2d 1132, 1135-36 (Pa. Commw. Ct. 1995) (upholding law barring anyone from re-
turning absentee ballots for more than one household).!

On the other hand, several courts in the last few years have read §208 as establishing a
fixed universe of assistors, forever untouchable by the States. The hot-of-the-press decision in
League of Women Voters of Ohio v. LaRose joins this short train of cases. 2024 WL 3495332 (July

22,2024). The LaRose court found that §208 preempted an Ohio law that limited who could submit

! The “right to choose” is not without restriction in other familiar contexts. For example, “the Sixth
Amendment grants a defendant ‘a fair opportunity to secure counsel of his own choice,”” but that
right “has limits,” Luis v. United States, 578 U.S. 5, 11 (2016) (plurality opinion) (quoting Powell
v. Alabama, 287 U.S. 45, 53 (1932) (emphasis added)), and “is circumscribed in several important
respects.” Wheat v. United States, 486 U.S. 153, 169 (1988). The same must be true here.
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a disabled voter’s ballot to a small pool of “authorized relatives.” Id. at *2. If no family were
available, no one could assist the voter. Spurning the presumption against preemption, the court
reasoned that any law “limiting a disabled voter’s choice of facilitator is inconsistent with Section
208.” Id. at *13. That contravenes the text (see supra), ignores the statute’s legislative history (see
infra), and leads to intensely “uncomfortable” results (see infra). DE62 at 124:23-24. This Court
should stick with the plain meaning.

2. The relevant legislative history supports Defendants’ plain-meaning interpretation.
Discussing the newly promulgated §208, the Senate Judiciary Committee Report to the 1982
amendments to the Voting Rights Act found that the right to vote “without fear of intimidation or
manipulation” is best protected by permitting a disabled voter “to bring into the voting booth a
person whom the voter trusts and who cannot intimidate him.” S. Rep. No. 97-417, at 62-63
(1982). Otherwise, the voter might “forfeit their right to vote” or be “misled into voting for
someone other than the candidate of their choice.” Id. at 62. Thus, a State “could not deny the
assistance at some stages of the voting process during which assistance was needed, nor could it
provide that a person could be denied assistance solely because he could not read or write his own
name.” Id. at 63. But crucially, the Committee recognized that States retain the “legitimate right ...
to establish necessary election procedures” “designed to protect the rights of voters.” Id. Thus,
“State provisions would be preempted only to the extent that they unduly burden the right
recognized in this section ....” Id. (emphasis added).

SB1 imposes little to no burden on a disabled person’s right to vote without fear or
intimidation; to the contrary, SB1 further safeguards that right. It removes from the available pool
of assistors only paid operatives, those who would knowingly accept payment to perform

enumerated acts with another voter’s absentee ballot application. The State has found that the
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purchase and sale of voting services, like the purchase and sale of the vote itself, creates a recipe
for manipulation, intimidation, and fraud—the very harms §208 protects against. Tellingly,
Plaintiffs do not allege that SB1 would impose an undue burden on the right of disabled voters o
choose an assistor. See Nessel, 487 F. Supp. 3d at 619-20 (noting a similar deficiency). Instead,
they hang their hat on the notion that with §208, Congress established a “fixed universe” of
assistors which the State may never constrict, no matter how slight or how justified. DE50 at 42,
46, DE62 at 104:22, 107:1, 117:7. Nothing in the legislative history supports this notion. Quite the
opposite, the Committee Report contemplates that States would continue to enact additional
“election procedures” “designed to protect the rights of voters.” S. Rep. No. 97-417, at 63. SBI
does just that.

3. Finally, Plaintiffs’ “fixed universe” reading would call into question dozens of State
election integrity laws designed to protect the rights of disabled voters. These “outcome-pertinent
consequences—what might be called textual consequences—are relevant to a sound textual deci-
sion. ” SCALIA & GARNER, Reading Law: The Interpretation of Legal Texts 352 (2012) (listing
preemption of State law as one such relevant consequence). At the hearing, the Court asked Plain-
tiffs’ counsel if, under their interpretation, a person convicted of voter fraud could be barred from
providing voting assistance: “that wouldn’t violate Section 208, would it?” DE62 at 123:23-24.
Plaintiffs’ counsel dug in, maintaining that “it could violate 208 if there was some voter out there
who would have chosen that person to assist him,” while proceeding to admit that this view “could
create hypotheticals that become uncomfortable.” Id. at 124:1-2, 23-24. This interpretation, lack-

29 ¢c

ing a “limiting principle,” “provides little guidance” and will “stop nowhere.” Maracich v. Spears,

570 U.S. 48, 60 (2013). In addition to its interpretive flaws, this maximally broad reading of §208
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flouts the presumption against preemption and welcomes federal court interference in the States’
sovereign power to regulate elections.

Courts must be “certain of Congress’s intent before finding that federal law overrides the
usual constitutional balance of federal and state powers.” Bond v. United States, 572 U.S. 844, 858
(2014) (internal quotation marks omitted). To gain this certainty, courts look for a “clear state-
ment” to support an interpretation that would “alter sensitive federal-state relationships” in “areas
of traditional state responsibility.” Id. at 858, 863. This “unexpressed presumption,” id. at 857,
recognizes that “the States retain substantial sovereign powers under our constitutional scheme,
powers with which Congress does not readily interfere.” Gregory v. Ashcroft, 501 U.S. 452, 461
(1991).

One such traditional area of state responsibility is the “regulation[] of parties, elections,
and ballots.” Timmons, 520 U.S. at 358. This “power to prescribe the qualifications of its officers,
and the manner in which they shall be chosen,” Boyd v. State of Nebraska, 143 U.S. 135, 161
(1892), “inheres in the State by virtue of its obligation ... to preserve the basic conception of a
political community,” Sugarman v. Dougall, 413 U.S. 634, 647 (1973). Courts should be wary of
accepting an interpretation of federal law that would “compel federal courts to rewrite state elec-
toral codes.” Clingman v. Beaver, 544 U.S. 581, 593 (2005).

Yet, Plaintiffs would require just the opposite. Their reading of §208 amounts to a “de facto
green light to federal courts to rewrite dozens of state election laws around the country.” DNC v.
Wis. State Legislature, 141 S. Ct. 28, 35 (2020) (Kavanaugh, J., concurral). If adopted, this inter-
pretation will cast doubt on ordinary ballot-casting laws nationwide in addition to Alabama’s. See,
e.g., DEL. STAT. Title 15 §7557 (prohibiting election officials, candidates, and candidate’s cam-

paign staff from assisting); GA. CODE ANN. § 21-2-385 (prohibiting candidate and candidate’s
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close relatives from assisting); N.D. CENT. CODE § 16.1-07-08 (same); HAW. REV. STAT. §15-6
(prohibiting candidate from assisting); 10 ILL. COMP. STAT. § 5/19-5 (same); LA. REV. STAT.
§ 18:1309 (same); MD. ELEC. CODE § 9-307 (same); MiSS. CODE ANN. § 23-15-631 (same); UTAH
CODE ANN. § 20A-3a-208 (same); W. VA. CODE § 3-3-4 (same); KY STAT. §117.255 (prohibiting
election officials from assisting); N.H. REV. STAT. § 657:17 (prohibiting “delivery agent” from
delivering “more than 4 absentee ballots in any election”).

This invitation for federal takeover, c¢f. Federalist No. 59, cannot be reconciled with the
Supreme Court’s repeated recognition that “evenhanded restrictions that protect the integrity and
reliability of the electoral process itself” are not constitutionally suspect. Crawford v. Marion Cnty.
Election Bd., 553 U.S. 181, 189-90 (2008) (plurality op.) (quoting Anderson v. Celebrezze,
460 U.S. 780, 788 n.9 (1983)); see also Brnovich, 141 S. Ct. at 2347 (A “State indisputably has a
compelling interest in preserving the integrity of its election process.”); Wis. State Legislature,
141 S. Ct. at 33 (Kavanaugh, J., concurral) (“The Court has long recognized that a State’s reason-
able deadlines for registering to vote, requesting absentee ballots, submitting absentee ballots, and
voting in person generally raise no federal constitutional issues ....”). This makes perfect sense,
because “if there are to be fair and honest” elections, “and if some sort of order, rather than chaos,

29 <

is to accompany the democratic process,” “there must be a substantial regulation of elections.”
Storer, 415 U.S. at 730.

Because §208 contains no “exceedingly clear language” that would require such upheaval
of the federal-state balance, the presumption against preemption mandates that courts steer clear

of expanding §208’s reach beyond that which it clearly regulates. Ala. Ass’n of Realtors v. HHS,

141 S. Ct. 2485, 2489 (2021). Defendants have articulated the clear meaning of the statute.
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III. ADAP has no right of action under HAVA to ensure full participation for disabled
voters.

For the reasons given in Defendants’ motion to dismiss and reply brief in support, there is
no “actual conflict” between HAVA and SB1. English v. General Electric Co., 496 U.S. 72, 78-
79 (1990); DE42 at 46-50; DES8 at 21-22. Thus, HAVA does not preempt SB1.

Additionally, Congress did not grant protection and advocacy (P&A) agencies like ADAP
a private cause of action under HAVA to enforce these agencies’ so-called “duties” to “ensure full
participation in the electoral process for individuals with disabilities.” Doc.1 170 (quoting
52 U.S.C. §21061(a)).

“HAVA creates no private cause of action.” Bellitto v. Snipes, 935 F.3d 1192, 1202 (11th
Cir. 2019). “Where Congress has not created a private right of action, courts may not do so.” /d.
(citing Alexander v. Sandoval, 532 U.S. 275, 286 (2001)). The role played by a federal court is to
look to the “text and structure” of the statute for “clear evidence that Congress intended to author-
ize” private suits. In re Wild, 994 F.3d 1244, 1255-56 (11th Cir. 2021) (en banc). That clear evi-
dence is lacking here.

ADAP argues that 52 U.S.C. §21061(a) gives P&A agencies an express right of action to
enforce HAVA against State officials. DE5S0 at 48 (“HAVA expressly grants and mandates ...”
and “PAVA expressly provides ...”) (emphasis added). When Congress creates an express cause
of action, as it has done many times, there’s no mistaking it. See, e.g., 15 U.S.C. §15(a) (“[A]ny
person who shall be injured ... by reason of anything forbidden in the antitrust laws may sue
therefor in any district court of the United States.”); see also 18 U.S.C. §2520(a); 29 U.S.C.

§1132(a)(1)(B); 42 U.S.C. §1983; 42 U.S.C. §2000a-3(a).

10
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The first sentence in §21061(a) contains no such express right to sue. It simply directs the
Secretary of HHS to fund State-designated P&A agencies, who provide specific services (“includ-
ing registering to vote, casting a vote and accessing polling places”) in furtherance of a general
mission (“ensuring full participation in the election process for individuals with disabilities”).

The second sentence in §21061(a) states that P&A agencies “shall have the same general
authorities as they are afforded under ... the Developmental Disabilities Assistance and Bill of
Rights Act of 2000 (DDA). Recently, a district court in Texas helpfully summarized these “gen-
eral authorities™:

(1) “pursue administrative, legal, and other appropriate remedies” on behalf of individuals

with disabilities or mental illness,

(2) access facilities that provide care or treatment to individuals with mental illness,

(3) access any location that “services, supports, and [provides] other assistance” to any

individual with disabilities, and

(4) access records related to their clients.

Disability Rights Texas v. Pacillas, 690 F. Supp. 3d 654, 661 (W.D. Texas 2023) (citations omit-
ted). Thus, under the DDA, P&A agencies may sue on behalf of disabled individuals (category 1)
or to enforce their own statutory rights to access facilities and records (categories 2, 3, and 4). See
Va. Office for P&A v. Stewart, 563 U.S. 247, 251 (2011) (“And in addition to pressing its own
rights, a P&A system may pursue ... remedies on behalf of those it protects.”).

Here, ADAP does not bring a “right to access” suit, which are fairly common and which it
has brought before. See ADAP v. SafetyNet Youthcare, 65 F. Supp. 3d 1312, 1324 n.7 (S.D. Ala.
2014) (collecting cases)?; see also Ind. P&A Servs. v. Ind. Family and Soc. Servs. Admin., 603 F.3d

365, 375 (7th Cir. 2010) (concluding, after much discussion, that P&A agencies have a cause of

2 In their Response, ADAP misleadingly quotes from the SafetyNet Youthcare case the excerpt
“P&A agencies have almost universally prevailed in litigation based on access.” DE50 at 48. The
“access” referenced is a P&A agency’s authority to access records and facilities, not a disabled
individual’s right to “access.” Id. at 1324.
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action to sue for access to facilities and records). Nor does ADAP sue “to enforce the federal rights
of voters with disability.” Disability Rts. N.C. v. N.C. State Bd. of Elections, No. 5:21-CV-361,
2022 WL 2678884, at *1 (E.D.N.C. July 11, 2022) (P&A plaintiff brought suit under §208 of the
VRA); cf DE1 q9169-70.% Instead, ADAP attempts to enforce its own alleged duty to “ensure full
participation in the electoral process for individual with disabilities.” 52 U.S.C. §21061(a). Con-
gress has not authorized a P&A agency to initiate such a suit, which is confirmed further by
ADAP’s admission that this would be the first ever since the PAVA provisions of HAVA were
promulgated over two-decades ago. DE62 at 44:15-22.

CONCLUSION
The Court should dismiss Plaintiffs’ Complaint.

Steve Marshall
Attorney General

Edmund G. LaCour Jr. (ASB-9182-U81L)
Solicitor General

James W. Davis (ASB-4063-158J)
Deputy Attorney General

s/ Soren Geiger
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3 In other words, HAV A can function as “a vehicle” for a P&A agency to vindicate the substantive
federal voting rights of its disabled constituents. DE62 at 134:16. But HAV A does not create any
new federal rights, and ADAP does not argue to the contrary.
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Defendants. }

MEMORANDUM OPINION AND ORDER

This matter is before the court on Defendants” Motion to Dismiss. (Doc. # 42). Plaintiffs
have responded to the Motion (Doc. # 50), the United States has filed a Statement of Interest
Regarding Section 208 of the Voting Rights Act (Doc. # 51), and Defendants have replied in
support of their (Doc. # 58). On July 31, 2024, the court heard argument from the parties on the
Motion (Doc. # 62) and has now received supplemental briefing (Docs. # 66, 67). As explained in
more detail below, Defendants’ Motion is due to be granted in part and denied in part.

. Background

Plaintiffs filed this action challenging the lawfulness of certain provisions of Alabama
Senate Bill 1 (“SB 1”). That Bill amended Section 17-11-4 of the Alabama Code. Although many
Defendants were initially sued, only two remain — Steve Marshall, Alabama’s Attorney General,

and Wes Allen, Alabama’s Secretary of State.! Plaintiffs have moved for a preliminary injunction

! The parties jointly moved to dismiss the forty-two (42) Defendant District Attorneys in order to streamline
this litigation. (Doc. # 25). The court granted the motion in a Pro Tanto Dismissal Order. (Doc. # 30).
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(Doc. # 34) and Defendants have moved to dismiss this action. (Doc. # 42). This opinion addresses
the Motion to Dismiss and whether Plaintiffs” Complaint adequately states actionable claims.

SB 1 was enacted to prevent absentee ballot fraud. (Doc. # 1 at § 156). No one can seriously
question the premise that the security of our voting systems are essential to the conduct of fair,
free, and trustworthy elections:

“A State indisputably has a compelling interest in preserving the integrity of its

election process.” Eu v. San Francisco County Democratic Central Comm., 489

U.S. 214, 231 [] (1989). Confidence in the integrity of our electoral processes is
essential to the functioning of our participatory democracy.

Purcell v. Gonzalez, 549 U.S. 1, 4, 127 S. Ct. 5, 7, 166 L. Ed. 2d 1 (2006). In regulating election
procedures, however, states must act within constitutional and statutory limits. Plaintiffs claim that
SB 1 fails to pass muster under those safeguards and violates their federally protected rights.

A. The Challenged Act

On March 20, 2024, the Alabama Legislature enacted SB 1, which amended Alabama Code
§ 17-11-4. (Doc. # 1 at 1 1 & n.1). The court’s analysis of the parties’ positions begins with a
review of the statute. As now amended, § 17-11-4 provides:

(a) The application required in Section 17-11-3 shall be in a form prescribed and

designed by the Secretary of State and shall be used throughout the state. The

application form shall contain and require all of the following:

(1) That the applicant submit sufficient information to identify the applicant.

(2) The applicant’s name, residence address, and such other information as
necessary to verify that the applicant is a registered voter.

(3) A list of all felonies of moral turpitude, as provided in Section 17-3-30.1,
and a requirement that the applicant declare that he or she is not barred from
voting because of a disqualifying felony conviction or, if the applicant was
convicted of a disqualifying felony, that the applicant’s right to vote has been
restored.

(4) An explanation of penalties for violations of this section.
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(b)(1) Any applicant may receive assistance in filling out the application as he or
she desires, but each application shall be manually signed by the applicant, under
penalty of perjury, and if he or she signs by mark, the application shall also include
the name of the witness and the witness’s signature.

(2) It shall be unlawful for any person to knowingly distribute an absentee ballot
application to a voter that is prefilled with the voter’s name or any other
information required on the application form.

(c)(1) Completed applications may be submitted to the absentee election manager
in any of the following ways, as further provided by rule of the Secretary of State:

a. The applicant delivering the application in person.
b. The applicant mailing the application by U.S. mail.
c. The applicant sending the application by commercial carrier.

(2) Except in situations governed by Section 17-11-3(f), it shall be unlawful for
an individual to submit a completed absentee ballot application to the absentee
election manager other than his or her own application, except that an
application for a voter who requires emergency treatment by a licensed
physician within five days before an election pursuant to Section 17-11-3 may
be submitted to the absentee election manager by an individual designated by
the applicant.

(d)(1) Except in situations governed by Section 17-11-3(f), it shall be unlawful for
a third party to knowingly receive a payment or gift for distributing, ordering,
requesting, collecting, completing, prefilling, obtaining, or delivering a voter’s
absentee ballot application. Any person who violates this subdivision shall be
guilty of a Class C felony.

(2) Except in situations governed by Section 17-11-3(f), it shall be unlawful for
a person to knowingly pay or provide a gift to a third party to distribute, order,
request, collect, prefill, complete, obtain, or deliver a voter’s absentee ballot
application. Any person who violates this subdivision shall be guilty of a Class
B felony.

(e) Any voter who requires assistance to vote by reason of blindness, disability, or
inability to read or write may be given assistance by an individual of the voter’s
choice, other than the voter ’s employer or agent of that employer or officer or agent
of the voter’s union.

(f) Voters voting by absentee ballot through the Uniformed and Overseas Citizens
Absentee Voting Act are not subject to this section. The Secretary of State shall
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provide applications for absentee voting to military and overseas voters in
accordance with Section 17-4-35.

Ala. Code § 17-11-4 (emphasis added on the provisions of SB 1).

The Prefilling Restriction criminalizes the act of distributing an absentee ballot application
that is prefilled with any required information. Ala. Code § 17-11-4(b)(2). The Submission
Restriction criminalizes the act of returning a potential voter’s absentee ballot application. Ala.
Code 8§ 17-11-4(c)(2). The Payment and Gift Provisions criminalize the act of accepting anything
of value from or providing anything of value to a third party for distributing, ordering, requesting,
collecting, prefilling, completing, obtaining, or delivering a voter’s absentee ballot application.
Ala. Code § 17-11-4(d)(1) to (d)(2). However, under SB 1, (1) any applicant may receive
assistance in filling out the application as he or she desires, but each application shall be manually
signed by the applicant (Ala. Code § 17-11-4(b)(1)), and (2) a person who is blind, disabled, or
unable to read or write may be given assistance by an individual of the voter’s choice, but not the
voter’s employer, an agent of that employer, or an officer or agent of the voter’s union. Ala. Code
§ 17-11-4(e); cf. 52 U.S.C. § 10508.

B. The Allegations Of Plaintiffs’ Complaint

Plaintiffs’ Complaint contains six counts:

1. Count One asserts a Violation of the First Amendment (Free Speech) claim by all
Plaintiffs against all Defendants (Doc. # 1 at 17 121-133);

2. Count Two asserts a Violation of the First Amendment (Freedom of Association)
claim by all Plaintiffs against all Defendants (Id. at 1 134-142);

3. Count Three asserts a Violation of the First and Fourteenth Amendments (\VVoid for
Vagueness, Denial of Due Process) claim by all Plaintiffs against all Defendants
(1d. at 11 143-150);

4. Count Four asserts a Violation of the First Amendment (Overbreadth) claim by all
Plaintiffs against all Defendants (Id. at ] 151-157);
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5. Count Five asserts a Violation of Section 208 of the Voting Rights Act (Section
208) claim by all Plaintiffs against all Defendants (Id. at 1 158-166); and

6. Count Six asserts a Violation of the Supremacy Clause and the Help America VVote
Act (HAVA Preemption) claim by Plaintiff ADAP against all Defendants. (Id. at
11 167-173).
(1d. at 11 121-173).

Plaintiffs challenge the Prefilling Restriction (§ 17-11-4(b)(2)), the Submission Restriction
(8 17-11-4(c)(2)), and the Payment and Gift Provisions (8 17-11-4(d)(1) to (d)(2)). (Doc. # 1 at 1
62-66). Plaintiffs allege that the challenged provisions violate the First and Fourteenth
Amendments to the United States Constitution. They also allege that, although 8 17-11-4(f) repeats
part of the text of Section 208 of the Voting Rights Act of 1965 (“VRA”), 52 U.S.C. § 10508,
persons asked to assist disabled, blind, or illiterate voters may still violate the Prefilling,
Submission, or Payment and Gift Provisions and may be prosecuted. (Id. at { 158-165). Therefore,
Plaintiffs allege, SB 1 is preempted by Section 208 because it would criminalize conduct expressly
protected and authorized under the VRA. (Id. at | 166). Finally, they contend that, under the
Supremacy Clause of the United States Constitution, SB 1 is federally preempted by the Help
America Vote Act (“HAVA”), 52 U.S.C. § 10508. (Id. at 1 166).

Plaintiffs are civic engagement, faith-based, and disability rights organizations that assert
they promote broad civic participation by educating and assisting broad swaths of Alabamians
with the absentee voting process. (Doc. # 1 at 4). They allege that SB 1 criminalizes
constitutionally protected speech and expressive conduct and works to disenfranchise disabled
voters, senior citizen voters, voters of color, eligible incarcerated voters, and other Alabamians
who depend on assistance to cast a vote. (Id. at 4-5 & { 1).

Plaintiffs also assert that voter assistance is a vital means of political expression in

Alabama, which allows civic leaders to promote and build political power among historically
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disenfranchised communities. (Id. at § 3). They contend absentee voters often require third-party
assistance in applying for and casting their absentee ballots. (Id. at § 4). Plaintiffs allege that family,
neighbors, and civic engagement, faith, and disability groups (like Plaintiffs) have long helped
assist voters who cannot navigate the voting process alone. (Id. at | 4).

In their pleadings, Plaintiffs claim that in providing absentee ballot assistance they seek to
communicate with Black voters and voters from other marginalized groups entitled to participate
in the political process. (Id. at 1 5). They assert that by criminalizing certain types of help applying
for absentee ballots, SB 1 suppresses and discourages voter education and assistance. (Id. at { 6).

1. Plaintiffs And Their Claims

Plaintiff Alabama NAACP asserts that it seeks to empower Black citizens’ political
participation, and that its civic engagement activities help promote the message that voting should
be fully accessible. (Id. at  12). Among other things, Alabama NAACP encourages Black people
and other voters to engage in the political process and claims one way it does this is by assisting
them with absentee ballot applications. (Id. at § 13). At its events, including those held at nursing
homes and in jails, Alabama NAACP provides food and materials, such as envelopes and postage,
to “assistors” and other attendees to aid them in submitting the applications. (Id. at § 14). Alabama
NAACP contends that because SB 1 restricts its ability to assist and engage with voters, SB 1 chills
its First Amendment speech and expressive activities. (Id. at  15). Because of the limits imposed
by SB 1, Alabama NAACP alleges that it must expend time and resources to understand what
conduct is and is not prohibited under the law, and to provide guidance to its local branches and
members regarding compliance with the law. (Id. at | 16).

Plaintiffs League of Women Voters of Alabama and the League of Women Voters of

Alabama Education Fund (collectively “LWVAL”) allege that they are nonpartisan, nonprofit,
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grassroots organizations that seek to encourage informed and active participation in government,
work to increase understanding of major public policy issues, and influence public policy through
education and advocacy. (Id. at  17). Many of LWVAL’s members are over 65 years old and may
need (or at least may prefer) assistance with voting, including with completing their absentee ballot
applications. (Id.). LWVAL asserts that its mission includes working to protect the right to vote
and that it considers absentee ballot application assistance to be an expression of this core value.
(Id. at 1 18). At LWVAL’s events, including at assisted living facilities, nursing home facilities,
and college campuses, LWVAL members, and volunteers print absentee ballot applications,
provide envelopes and postage, make photocopies of the voters’ photo IDs, and provide detailed
instructions on how to fill out the applications. (Id. at 11 19-20). LWVAL argues that, because SB
1’s prohibitions are so unclear about which of LWVAL’s absentee ballot application assistance is
prohibited, SB 1 has a chilling effect on LWVAL’s communications. (Id. at § 21). LWVAL also
contends that SB 1 will result in them having to divert time and resources to understand which
conduct is lawful and to train their volunteers. (Id. at | 22).

Plaintiff Greater Birmingham Ministries (“GBM?”) alleges that it seeks to address urgent
human rights and social justice needs in the greater Birmingham area. (Id. at § 23). As part of its
voter assistance activities, GBM says its paid staff and volunteers assist senior citizens, people
with disabilities, shift workers, and eligible incarcerated voters to apply for absentee ballots and
vote absentee. (Id. at § 24). At its events, GBM’s paid staff and volunteers print absentee ballot
applications, provide pens, envelopes, and postage, and review applications. (Id. at { 25). GBM
hands out snacks, branded pens, and sometimes t-shirts. (Id.). GBM says it does this work to
promote civil rights in Alabama, and considers absentee ballot application assistance to be a public

expression of its core value that voting helps advance civil rights. (Id.). In 2024, GBM was awarded
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a grant to conduct voter registration, civic education, and absentee assistance to eligible women
incarcerated at Julia Tutwiler Prison for Women. (Id. at { 26). GBM argues SB 1 threatens its
ability to achieve the grant’s objectives by threatening its staff and volunteers with felony
prosecution. (1d.). It also contends that the law will require it to divert resources to compliance
with SB 1 and alter their forms of voter participation assistance and get-out-the-vote efforts. (Id.
at 1 27).

Plaintiff Alabama Disabilities Advocacy Program (“ADAP”) alleges that, under various
federal laws, it is the duly authorized Protection and Advocacy Program (“P&A”) of the State of
Alabama. (Id. at  28). ADAP’s mission includes a focus on empowering its disabled and blind
constituents to vote, and it receives a federally funded grant to undertake this work. (Id. at 1 29).
ADAP has a paid staff member whose primary responsibility is to undertake voter education,
promote voting rights for people with disabilities, and assist them with applying for absentee
ballots. (Id. at  30). ADAP contends this includes helping voters apply for absentee ballots by
navigating the Secretary of State’s website, printing out the application, and filling it out with
them. (I1d.). Because of SB 1’s potential criminal penalties, ADAP claims it will need to severely
limit its voter outreach work (id. at § 31), spend staff time and resources that would otherwise be
used to serve its disabled and blind constituents to analyze SB 1 (id. at { 32), and alter its outreach
voter activities. (1d.).

2. Defendants

In their Complaint, Plaintiffs named forty-four (44) Defendants. (Id. at {1 33-35). Only two

remain.2 Defendant Steve Marshall is the Attorney General of the State of Alabama. (ld. at § 33).

Marshall is alleged to be responsible for the criminal enforcement of SB 1. (Id.). Defendant Wes

2.0n April 16, 2024, the court granted the Parties’ Joint Motion to Dismiss the District Attorney Defendants.
(Doc. # 30).
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Allen is the Alabama Secretary of State. (Id. at  35). Allen is alleged to be responsible for
instructing election officials how to implement election laws, including with respect to absentee
voting. (1d.).
3. Allegations About Alabama’s Historic VVoting Restrictions

Plaintiffs offer what they contend are examples of Alabama’s long history of enacting
voting restrictions to disenfranchise voters of color, including restrictions that target voting
assistance. Plaintiffs cite laws that went into effect in 1893, 1901, the 1950s and 1960s, and
between 1965 and 2013. (Id. at 1 36-44). In 2018, then-Alabama Secretary of State John Merrill
supported a bill that sought to eliminate the witness requirement for absentee voting. (Id. at | 45).
Plaintiffs allege in their pleadings that Secretary Merrill said that White legislators “killed” this
bill because it was sponsored by a Black Democrat. (Id.).

Plaintiffs contend that Alabama is one of only four states without early in-person voting.
(Id. at 1 46). It is one of only fourteen states that requires an “excuse” for absentee voting. (Id.).
Unlike in nearly every other state, in Alabama there is no broad right to vote absentee for those
who are over 65 or who have a disability. (Id.). Under Alabama law, with limited emergency
exceptions, there are few situations in which a voter may cast an absentee ballot. A voter must
show that he/she: (i) will be absent from the county on Election Day; (ii) is ill or has a physical
disability that prevents a trip to the polling place; (iii) is a registered Alabama voter living outside
the county; (iv) is an appointed election officer or poll watcher at a polling place other than their
regular polling place; (v) is working a required shift of ten hours or more that coincides with
polling hours; (vi) is a caregiver for a family member (to the second degree of kinship) and the
family member is confined to their home; or (vii) is incarcerated in prison or jail, but has not been

convicted of a felony involving moral turpitude. Ala. Code § 17-11-3; (Doc. # 1 at 1 47).
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An Alabama voter seeking to apply for an absentee ballot must download and print an
online application, physically pick up an application from their county Absentee Election
Manager, or send a written request to their Absentee Election Manager to receive the application
by mail. (Id. at ] 48). The voter must then complete the application, obtain a witness’s signature if
the application is signed by mark, and include a printed copy of the voter’s valid photo
identification. (Id.). The voter must personally submit the application in person or by mail. (Id.).
Alabama does not provide envelopes or pre-paid postage for returning applications. (Id.). Alabama
does not offer its absentee ballot applications in Braille or languages other than English. (1d.). For
any election more than 42 days apart from another election, e.g., a primary election and general
election, voters must reapply for an absentee ballot. (1d.).

The proponents of SB 1 characterized the bill as targeting “ballot harvesting” by “groups
or individuals seek[ing] to profit off the absentee voting process.” (Id. at { 52). Plaintiffs contend,
however, that in public hearings legislators could offer no evidence of any widespread voter fraud
attributable to absentee voting or so-called ballot harvesting. (Id. at  53). Rather, Plaintiffs allege
that legislators referred to a two-page chart showing absentee voting numbers from the 2022
primary election which suggested that there was a higher proportion of absentee voters in certain
counties in the Black Belt (including counties with higher senior citizen and disabled populations).
(1d.).

Legislators heard arguments from Plaintiffs and others about the ways SB 1 would harm
the ability of eligible voters to utilize the absentee voting process and the ability of civic
engagement organizations, like Plaintiffs, to continue their crucial pro-political participation

advocacy. (Id. at § 53). Plaintiffs attribute to Alabama State Senator Gudger the statement that

10
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providing an absentee voter “a stamp [or] sticker” in connection with absentee voter assistance
would violate the law. (Id. at § 60).

SB 1 was signed into law on March 20, 2024. (Id. at T 61). After its passage, Secretary
Allen issued a press release advising that the law would be effective for the November 2024
general elections. (1d.).

4. The Alleged Impacts Of SB 1

The Prefilling Restriction prohibits the distribution of any absentee ballot applications that
have any information already filled in. (Id. at  63). That provision makes it “unlawful for any
person to knowingly distribute an absentee ballot application to a voter that is prefilled with the
voter’s name or any other information required on the application form.” (Id. (citing Ala. Code §
17-11-4(b)(2)).

The Submission Restriction prohibits the submission of anyone else’s absentee ballot
application, with few exceptions. (Id. at § 64). That provision makes it “unlawful for an individual
to submit a completed absentee ballot application to the absentee election manager other than his
or her own application,” unless that person is seeking emergency medical treatment within five
days before an election. (Id. (citing Ala. Code § 17-11-4(c)(2)).

The Payment and Gift Provisions restrict the distribution of absentee ballot applications by
any paid employee of a civic organization (like Plaintiffs) and prohibit anyone from receiving
anything of value, in the form of a payment or gift, for having assisted a voter in completing his
or her absentee ballot application. (Id. at Y 65-66). The Payment and Gift Provisions make it (1)
“unlawful for a third party to knowingly receive a payment or gift for distributing, ordering,
requesting, collecting, prefilling, completing, obtaining, or delivering a voter’s absentee ballot

application” (id. (citing Ala. Code 8§ 17-11-4(d)(1)) and (2) “unlawful for a person to knowingly

11
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pay or provide a gift to a third party to distribute, order, request, collect, prefill, complete, obtain,
or deliver a voter’s absentee ballot application.” (Id. (citing Ala. Code § 17-11-4(d)(2)).

Plaintiffs allege that SB 1’s prohibitions and severe criminal penalties® limit Plaintiffs’ core
political speech, expressive conduct, and associational activities around voting and voter
engagement, which they contend are issues of broad social importance. (Id. at § 67). Plaintiffs also
claim that the Payment and Gift Provisions severely burden their ability to associate with the
community because Plaintiffs pay their staff, reimburse volunteers for out-of-pocket expenses, and
provide materials to the voters whom they assist. (Id. at | 78).

Plaintiffs also allege that SB 1 is vague and overbroad owing to its use of undefined terms
like “gift,” “payment,” “third party,” “prefill,” “distribute,” or “submit.” (Id. at 1 80- 86). They
allege that SB 1 places severe and undue burdens on individual voters because the process for
applying to vote absentee in Alabama requires, among other things, internet access, and ability to
use a computer and printer, mailing supplies, the ability to read English, and the ability to complete
and physically submit the required paperwork. (Id. at { 88). Because of these requirements, the
significant numbers of blind, disabled, illiterate or low literacy voters, senior citizens, voters with
limited mobility, or incarcerated voters in Alabama who may require assistance with the absentee
application process are unable to receive such assistance under SB 1. (Id. at 11 89-105).

Plaintiffs contend that SB 1 does not protect disabled, blind, and low literacy/illiterate
voters to the same extent as Section 208 of the VRA, 52 U.S.C. § 10508. (Id. at 11 106-114). Under
Section 208, such voters are entitled to assistance with completing their absentee ballot application

or the absentee ballot itself, submitting or mailing the application or ballot, and any other “action

% Violations of the Payment and Gift Provisions are Class B or C felonies, and may result in sentences between
366 days and up to 20 years and fines up to $30,000. The Prefilling and Submission Restrictions impose Class A
misdemeanor liability, which can carry a jail sentence of up to one year and a fine of up to $6,000.

12
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necessary to make a vote effective.” (Id. at 1 106-108 (citing 52 U.S.C. § 10301(c)(1)). Plaintiffs
argue that SB 1 does not contain a similar broad definition of voting and makes clear that no person
(even disabled, blind, or low literacy/illiterate voters) may receive the prohibited forms of
assistance — i.e., distributing, ordering, requesting, collecting, prefilling, completing, obtaining, or
delivering absentee ballot applications — from persons who are paid or who may have been
provided a gift by the voter. (Id. at 11 106-14). For these reasons, they claim that certain aspects
of SB 1 are preempted by Section 208.

Plaintiff ADAP receives a federal grant under the Payments for Protection and Advocacy
Programs (“PAVA”), which requires it to provide voter assistance to people with disabilities,
including assistance with absentee ballot applications. (Id. at 1 115-17). ADAP argues that SB
1’s exceptions to the Payment and Gift Provisions for people with disabilities do not sufficiently
provide it the assurance that its representatives will not be subject to felony charges because SB 1
does not exempt organizations and their paid staff like ADAP, who are authorized by law to
provide absentee ballot application assistance. (Id. at ] 119).

. Standard Of Review

The Federal Rules of Civil Procedure require that a complaint provide “a short and plain
statement of the claim showing that the pleader is entitled to relief.” Fed. R. Civ. P. 8(a)(2).
However, the complaint must include enough facts “to raise a right to relief above the speculative
level.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007). Pleadings that contain nothing more
than “a formulaic recitation of the elements of a cause of action” do not meet Rule 8 standards,
nor do pleadings suffice that are based merely upon “labels and conclusions” or “naked

assertion[s]” without supporting factual allegations. Id. at 555, 557. In deciding a Rule 12(b)(6)

13
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motion to dismiss, courts view the allegations in the complaint in the light most favorable to the
non-moving party. Watts v. Fla. Int’l Univ., 495 F.3d 1289, 1295 (11th Cir. 2007).

To survive a motion to dismiss, a complaint must “state a claim to relief that is plausible
on its face.” Twombly, 550 U.S. at 570. “A claim has facial plausibility when the plaintiff pleads
factual content that allows the court to draw the reasonable inference that the defendant is liable
for the misconduct alleged.” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009). Although “[t]he
plausibility standard is not akin to a ‘probability requirement,’” the complaint must demonstrate
“more than a sheer possibility that a defendant has acted unlawfully.” Id. A plausible claim for
relief requires “enough fact[s] to raise a reasonable expectation that discovery will reveal
evidence” to support the claim. Twombly, 550 U.S. at 556.

In considering a motion to dismiss, a court should “1) eliminate any allegations in the
complaint that are merely legal conclusions; and 2) where there are well-pleaded factual
allegations, ‘assume their veracity and then determine whether they plausibly give rise to an
entitlement to relief.”” Kivisto v. Miller, Canfield, Paddock & Stone, PLC, 413 F. App’x 136, 138
(11th Cir. 2011) (quoting Am. Dental Ass 'n v. Cigna Corp., 605 F.3d 1283, 1290 (11th Cir. 2010)).
That task is context specific and, to survive the motion, the allegations must permit the court based
on its “judicial experience and common sense ... to infer more than the mere possibility of
misconduct.” Igbal, 556 U.S. at 679. If the court determines that well-pleaded facts, accepted as
true, do not state a claim that is plausible, the claims are due to be dismissed. Twombly, 550 U.S.
at 570.

Complaints that tender “‘naked assertion[s]’ devoid of ‘further factual enhancement’” will
not survive a motion to dismiss. Igbal, 556 U.S. at 678 (quoting Twombly, 550 U.S. at 557)

(alteration in original). In other words, the complaint must allege enough facts “to raise a
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reasonable expectation that discovery will reveal evidence” supporting a claim. Twombly, 550 U.S.
at 556.
I1l.  Discussion

In their Motion, Defendants argue that Plaintiffs’ Complaint is due to be dismissed for
several reasons:

A. Plaintiffs’ Complaint Is An Impermissible Shotgun Pleading;

B. Plaintiffs Cannot Establish Standing To Sue Secretary Allen;

C. SB 1 Does Not Violate Plaintiffs’ Free Speech Rights (Count I);

D. SB 1 Does Not Violate Plaintiffs’ Right To Associate (Count I);

E. SB 1 Is Not Unconstitutionally Vague (Count I11);

F. SB 1 Is Not Unconstitutionally Overbroad (Count IV);

G. By Exempting from Liability the Exact Assistance That § 208 of the VRA Permits,
SB 1 Cannot Violate or Be Preempted by It (Count V); and

H. ADAP’s HAVA Claim Fails Because SB 1 Permits ADAP to Assist VVoters, But
Regardless They Lack a Cause of Action to Bring This Claim (Count VI).

(Doc. # 42 at 9-47). The court addresses each argument in turn.
A. Whether Plaintiffs’ Complaint Is An Impermissible Shotgun Pleading
Shotgun pleadings violate Federal Rule of Civil Procedure 8, which requires “a short and
plain statement of the claim showing that the pleader is entitled to relief,” Fed. R. Civ. P. 8(a)(2),
by “fail[ing] to one degree or another ... to give the defendants adequate notice of the claims against
them and the grounds upon which each claim rests.” Vibe Micro, Inc. v. Shabanets, 878 F.3d 1291,
1294-95 (11th Cir. 2018) (quoting Weiland v. Palm Beach Cnty. Sheriff’s Off., 792 F.3d 1313,

1323 (11th Cir. 2015)).
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As the Eleventh Circuit has explained, there are four basic categories of shotgun pleadings:
1) those in which “each count adopts the allegations of all preceding counts”; 2) those that do not
re-allege all preceding counts but are “replete with conclusory, vague, and immaterial facts not
obviously connected to any particular cause of action”; 3) those that do not separate each cause of
action or claim for relief into a different count; and 4) those that assert multiple claims against
multiple defendants without specifying which applies to which. Weiland, 792 F.3d at 1321-23.
“The unifying characteristic of all types of shotgun pleadings is that they fail to [] give the
defendants adequate notice of the claims against them and the grounds upon which each claim
rests.” 1d. at 1323; see also Arrington v. Green, 757 F. App’x 796, 797 (11th Cir. 2018) (“[W]e
‘have little tolerance for shotgun pleadings.’”).

Defendants argue that Plaintiffs’ Complaint is a shotgun pleading of the first type. Yet
Plaintiffs’ wording does not quite fit the shotgun pleading mold because it does not reallege and
incorporate all previous allegations. Rather, the first paragraph of each count of Plaintiffs’
Complaint states that “Plaintiffs reallege and incorporate by reference the relevant allegations
contained in the preceding paragraphs, as if fully set forth [Jherein.” (Doc. # 1 at 1 121, 134, 143,
151, 158, 167).* Defendants argue that determining which allegations are relevant is difficult
because “large swaths of the complaint aren’t relevant at all” such as the “accusations of racial
discrimination.” (Doc. # 42 at 13). They also assert that “[t]he sheer scope of Plaintiffs’ complaint
compounds these problems [because it] consists of 71 pages with 173 separately numbered
paragraphs.” (Id. at 14). Defendants propose that Plaintiffs be required “to refile a new complaint

that cures the[se] problems.” (Id. at 15).

4 The court notes that in the first paragraph of the first three counts, the last word of the paragraph is “therein,”
but in the last three counts the last word of the first paragraph is what the word apparently should have been —“herein.”
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Although Plaintiffs certainly could have filed a more streamlined Complaint, the court will
not order repleading because the Complaint serves its Rule 8 purpose of giving Defendants
adequate notice of the claims against them and the grounds upon which each of those claims rests.
Fed. R. Civ. P. 8(a)(2). Therefore, to the extent that Defendants move to dismiss Plaintiffs’
Complaint as a shotgun pleading, the Motion is due to be denied.

B. Whether Plaintiffs Have Standing To Sue Secretary Allen

Defendants contend that Plaintiffs cannot establish the elements of standing as to
Defendant Allen. (Doc. # 42 at 13-14). Plaintiffs counter that “Secretary Allen is a proper
Defendant in this case” because “Alabama law prescribes the Secretary of State as ‘the chief
elections official in the state’ who ‘shall provide uniform guidance for election activities.”” (Doc.
# 50 at 15 (quoting Ala. Code 8§ 17-1-3(a)). They note that not only does the Secretary of State
have the authority “to tell election officials how to implement election laws,” People First of Ala.
v. Merrill, 467 F. Supp. 3d 1179, 1201 (N.D. Ala. 2020), but also “SB 1 specifies that Secretary
Allen is responsible for prescribing the absentee application form and making rules about how
absentee applications are submitted.” (Doc. # 50 at 15 (quoting Ala Code. 88§ 17-11-4(a), (c)(1)).

“Article 111 standing is a ‘bedrock constitutional requirement that [the Supreme] Court has
applied to all manner of important disputes.”” Food & Drug Admin. v. All. for Hippocratic Med.,
No. 23-235, 2024 WL 2964140, at *5 (U.S. June 13, 2024) (quoting United States v. Texas, 599
U.S. 670, 675 (2023)). “To establish standing, as [the Supreme] Court has often stated, a plaintiff
must demonstrate (i) that she has suffered or likely will suffer an injury in fact, (ii) that the injury
likely was caused or will be caused by the defendant, and (iii) that the injury likely would be
redressed by the requested judicial relief.” All. for Hippocratic Med., 2024 WL 2964140, at *5

(citing Summers v. Earth Island Inst., 555 U.S. 488, 493 (2009); Lujan v. Defs. of Wildlife, 504
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U.S. 555, 560-561 (1992)). Stated more succinctly, “[a] plaintiff has Article 11l standing only if he
can demonstrate he suffered (1) an injury in fact that is both (2) fairly traceable to the defendant’s
conduct and (3) likely redressable by a favorable decision.” Banks v. Sec'y, Dep 't of Health &
Hum. Servs., 38 F.4th 86, 92 (11th Cir. 2022) (citing Lujan, 504 U.S. at 560-61). The court
addresses these requirements.

1. Plaintiffs’ Injuries Are Not Traceable To Secretary Allen

Defendants point out that Plaintiffs’ only allegations about Secretary Allen’s involvement
with the challenged provisions of SB 1 is that he “has the authority, and indeed the obligation, to
tell election officials how to implement election laws.” (Doc. # 42 at 15-16 (citing Doc. # 1 at
35)). They explain that “Secretary Allen has no authority to prosecute violations of the challenged
provisions” and “[e]ven Secretary Allen’s general rulemaking authority does not establish
causation because [he] lacks any authority to force local election officials to follow those rules.”
(Id. at 16 (citing Nat’l Fed’n of Blind of Ala. v. Allen, 661 F. Supp. 3d 1114, 1121 (N.D. Ala.
2023)).

As Judge Maze of this court noted when the National Federation of the Blind of Alabama
sued Secretary Allen over which absentee voters can legally cast an electronic ballot, “[t]he
Alabama Legislature, not the Secretary, passed the law” at issue. Nat’l Fed’n of Blind of Ala., 661
F. Supp. 3d at 1121. And Defendants are correct in pointing out that Secretary Allen has been
granted rulemaking authority, but no enforcement authority over applications for absentee ballots.
Ala. Code § 17-1-4. Section 17-1-4 simply provides that an absentee ballot application “shall be
in a form prescribed and designed by the Secretary of State,” Ala. Code § 17-1-4(a), and that the
Secretary may specify rules for submitting completed applications to the absentee elections

manager. Ala. Code § 17-1-4(c)(1). The only other responsibility that the legislature assigned to
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the Secretary was to “provide applications for absentee voting to military and overseas voters in
accordance with Section 17-4-35.” Ala. Code 8§ 17-1-4(f).

The court agrees with Defendants — Plaintiffs’ alleged injuries stemming from SB 1 are not
traceable to Secretary Allen. As in National Federation of Blind of Alabama, Plaintiffs try to
overcome their traceability problem by arguing that the Secretary has rulemaking authority.
Compare (Doc. # 50 at 15) with 661 F. Supp. 3d at 1122. That argument cuts no ice at all. Because
Plaintiffs have not plausibly alleged that their injuries are fairly traceable to Secretary Allen, they
lack standing to bring their claims against him.

2. A Favorable Decision Against Secretary Allen Is Unlikely To Redress
Plaintiffs’ Injuries

There is another problem with Plaintiffs’ standing to sue Secretary Allen. As to
redressability, courts must ask “whether a decision in plaintiff’s favor would ‘significant[ly]
increase [] the likelihood’ that they would ‘obtain relief that directly redresses the injury’ that they
claim to have suffered.” Lewis v. Governor of Ala., 944 F.3d 1287, 1301 (11th Cir. 2019) (quoting
Harrell v. Fla. Bar, 608 F.3d 1241, 1260 n.7 (11th Cir. 2010)). The point is that “it must be the
effect of the court’s judgment on the defendant — not an absent third party — that redresses the
plaintiff’s injury, whether directly or indirectly.” Lewis, 944 F.3d at 1301 (internal quotation marks
omitted).

In their Complaint, as relevant to Secretary Allen, Plaintiffs ask the court to
“[p]reliminarily and permanently enjoin Defendants, along with their respective agents, officers,
employees, and successors, from enforcing the Challenged Provisions of SB 1.” (Doc. # 1 at 69)
(emphasis added). However, because Secretary Allen has no enforcement duties in reference to
SB 1, granting this relief as to him gets Plaintiffs nothing. It is Attorney General Marshall who has

been assigned those enforcement duties by the Alabama Legislature. He remains a defendant here.
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Again, as in National Federation of Blind of Alabama, because Plaintiffs have not shown that the
effect a judgment against Secretary Allen would directly or indirectly redress their alleged injury,
see Lewis, 944 F.3d at 1301, Plaintiffs lack standing to bring their claims against him.

Having resolved the question of Plaintiffs’ standing to sue Secretary Allen, the court moves
to Defendants’ arguments that Plaintiffs’ claims are due to be dismissed under Rule 12(b)(6).

C. Whether SB 1 Violates Plaintiffs’ Free Speech Rights (Count 1)

Plaintiffs argue that SB 1 burdens one of the critical protections provided by the First
Amendment — their freedom of speech — in two ways. First, they contend that SB 1 restricts their
core political speech. Alternatively, they allege that absentee ballot application assistance is
expressive conduct and SB 1 restricts that conduct. Further, Plaintiffs assert that SB 1 fails to
withstand First Amendment scrutiny. The court addresses these arguments below.

1. The Challenged Provisions

The Challenged Provisions of SB 1 address different and specific activities. The Prefilling
Restriction does not criminalize the distribution of absentee ballot applications, but only the
distribution of applications that are prefilled with any required information. Ala. Code § 17-11-
4(b)(2). Nor does it say anything about speech accompanying the distribution of ballot
applications. The Submission Restriction criminalizes returning another person’s absentee ballot
application. Ala. Code 8 17-11-4(c)(2). It, too, says nothing about speech related to absentee
ballots or the virtues of voting absentee. The Payment and Gift Provisions criminalize accepting
anything of value from or providing anything of value to a third party to distribute, order, request,
collect, prefill, complete, obtain, or deliver a voter’s absentee ballot application. Ala. Code 8 17-

11-4(d)(1) to (d)(2).
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To be clear, Defendants readily agree with Plaintiffs that speaking out on absentee ballots
is core political speech protected by the First Amendment. (Docs. # 42 at 18, 22, 26; # 50 at 19; #
58 at 4). Having said that, they point out that none of SB 1°s provisions say anything about speech,
much less what speech may accompany the proscribed activities. Indeed, the challenged provisions
are each silent about speech intended to help voters fill out their own absentee ballot applications,
or to encourage the submission of such an application and voting in general. SB 1 allows a host of
other activities, in which Plaintiffs may freely engage, that are designed to encourage voters to
vote.

Plaintiffs’ Complaint is replete with conclusory allegations about the purported legal
effects of SB 1 that simply are contrary to the text of the law. (See, e.g., Doc. # 1 at {1 67-72, 76-
79) (“The Submission and Prefilling Prohibitions prohibit entire forms of association by
prohibiting Plaintiffs from engaging in these activities under threat of a misdemeanor.”; “SB 1
severely burdens or eliminates Plaintiffs’ ability to associate with members of the community
through absentee ballot application assistance.”). Plaintiffs characterize SB 1 as criminalizing
assisting voters in completing their absentee ballot applications. (Id.). But, this ignores the fact
that § 17-11-4(b)(1), which SB 1 did not amend, provides that “Any applicant may receive
assistance in filling out the application as he or she desires, but each application shall be manually
signed by the applicant [].” Ala. Code § 17-11-4(b)(1). Assisting voters is not prohibited by the
text of any of the challenged provisions.

The challenged provisions prohibit specific conduct — distributing, ordering, requesting,
collecting, prefilling, completing, obtaining, or delivering — in relation to absentee ballot
applications. Plaintiffs remain free to communicate any message that encourages voters to engage

in the voting process and obtain and submit absentee ballots. They also may instruct voters on how
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to fill out their applications. What Plaintiffs cannot do under SB 1 is fill out the application for the
potential voter — unless a voter is blind, disabled, or unable to read or write. Ala. Code § 17-11-
4(e). And, even in that event, SB 1 only prohibits such assistance given by someone who is paid
or provided a gift for doing so. Ala. Code 8 17-11-4(d)(1) to (2).
2. Whether SB 1 Restricts Core Political Speech

“Whether certain activity or speech is protected by the [F]irst [A]mendment is a question
of law for the district court.” Sykes v. McDowell, 786 F.2d 1098, 1103 (11th Cir. 1986). Plaintiffs
allege that SB 1 directly and severely burdens Plaintiffs’ freedom of speech by restricting core
political speech designed to encourage absentee voting. (Doc. # 1 at § 125). Plaintiffs characterize
SB 1 as criminalizing the assistance they give to voters and their speech encouraging voting. A
review of the text of SB 1, however, reveals that it does no such thing.

The First Amendment prohibits the enactment of laws that abridge the freedom of speech.
See U.S. Const. amend. I. Therefore, a state generally “has no power to restrict expression because
of its message, its ideas, its subject matter, or its content.” Reed v. Town of Gilbert, 576 U.S. 155,
163 (2015) (quoting Police Dep 't of Chi. v. Mosley, 408 U.S. 92, 95 (1972)). Generally speaking,
regulation of speech based on its content —i.e., the topic discussed or the idea or message expressed
— is presumptively unconstitutional and may be justified only if the government proves that the
regulation is narrowly tailored to serve compelling state interests. Town of Gilbert, 576 U.S. at 165
(stating that ““[a] law that is content based on its face is subject to strict scrutiny regardless of the
government’s benign motive, content-neutral justification, or lack of ‘animus toward the ideas
contained’ in the regulated speech” (quoting Cincinnati v. Discovery Network, Inc., 507 U.S. 410,

429 (1993))).
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There is a critical distinction at play here, though. Although “the First Amendment [] bars
a state from ‘abridging’ oral expression (the freedom of ‘speech’) or written expression (the
freedom of the ‘press’)[] it does not bar the state from restricting conduct.” Lichtenstein v. Hargett,
83 F.4th 575, 582 (6th Cir. 2023) (citing, inter alia, Rumsfeld v. Forum for Acad. & Inst. Rts., Inc.
(“FAIR”), 547 U.S. 47, 62 (2006)). Plaintiffs allege that SB 1 restricts the message they wish to
convey and thus imposes a severe First Amendment burden. Therefore, they argue, the court must
examine the challenged provisions under the strict scrutiny test.

Defendants argue SB 1 does not restrict any message. In fact, they wholeheartedly agree
that speaking with potential voters about absentee ballot applications is core political speech, but
say that SB 1 simply does not limit any such speech. (Doc. # 58 at 4). They contend that SB 1
limits conduct (not speech) and note that the First Amendment generally does not bar a state from
restricting conduct. See FAIR, 547 U.S. at 62. Defendants also point out that any actual speech
intended to give assistance to voters is not prohibited by SB 1 — indeed, it is expressly contemplated
by the statute that SB 1 amended. Ala. Code § 17-11-4(b)(1) (“Any applicant may receive
assistance in filling out the application as he or she desires|[].).

When analyzing whether the First Amendment is implicated by a statute like SB 1, a court
should focus on the specific challenged provisions. See Voting for Am., Inc. v. Steen, 732 F.3d 382,
388-89 (5th Cir. 2013) (analyzing challenged provisions of a Texas voting law “separately because
[] discrete steps of the voter registration drive are in fact separable and are governed by different
legal standards™); Voting for Am., Inc. v. Andrade, 488 F. App’x 890, 898-99 (5th Cir. 2012)
(explaining that “[b]ecause different legal principles apply to [] discrete actions, it is important to
assess regulations on each separately” and to conduct a “discerning regulation-by-regulation

analysis”).
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The allegations of Plaintiffs’ Complaint describe a parade of horribles, but a review of their
assertions shows most of these are simply unsupported legal conclusions. Without tying their
allegations to any text in SB 1, Plaintiffs appear to generally assert that the activities involved in
providing absentee ballot assistance are protected speech prohibited by SB 1. However, the court
is not bound to accept as true these types of legal conclusions dressed up as factual allegations.
Twombly, 550 U.S. at 555. It is for this court to “decide for itself what the Law does and does not
prohibit.” Lichtenstein v. Hargett, 2021 WL 5826246, at *6 (M.D. Tenn. Dec. 7, 2021), aff'd, 83
F.4th 575 (6th Cir. 2023).

The arguments Plaintiffs present here track with those rejected by the court in VoteAmerica
v. Raffensperger, 609 F. Supp. 3d 1341 (N.D. Ga. 2022). There, “Plaintiffs argue[d] that their
application distribution program constitute[d] core political speech because the application forms
[were] ‘characteristically intertwined’ with the pro-absentee voting message in the accompanying
cover information.” Id. at 1354. The VoteAmerica court disagreed. 1d. at 1355. It determined that
“distributing forms prefilled with a prospective voter’s own personal information and the ability
to send an essentially unlimited number of forms to a prospective voter do not require the type of
interactive debate and advocacy that the Supreme Court found constituted core political speech in
Meyer.” Id. The same conclusion is warranted here. Nothing in SB 1 burdens anything that “of
necessity involves” speech. Meyer v. Grant, 486 U.S. 414, 421 (1988). The court agrees with
Defendants that SB 1’s limits on conduct are not the equivalent of the “speech-throttling law
enjoined in Meyer [ ].” (Doc. # 58 at 5 (citing Meyer, 486 U.S. at 414).

In Meyer the Court reviewed Colorado’s ban on paying petition circulators. 486 U.S. at
421. The Court found that the “circulation of an initiative petition of necessity involves both the

expression of a desire for political change, and a discussion of the merits of the proposed change.”
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Id. This holding followed along the tautological premise that circulators must speak to voters to
persuade them to sign a petition. See Lichtenstein, 83 F.4th at 585. By limiting the number of
people who could present a petition to the public, Colorado’s regulation “reduc[ed] the total
quantum of speech on a public issue.” Meyer, 486 U.S. at 423.

In contrast, SB 1 does not abridge anything that “of necessity” burdens speech. The
Lichtenstein court reached the same conclusion when it reviewed Tennessee’s ban on the
distribution of absentee ballot applications. 83 F.4th at 586. As the Sixth Circuit observed, in
Meyer it was the conduct that created the speech and thus the Colorado law restricted “political
expression.” Id. at 585 (citing Meyer, 486 U.S. at 421). A key part of soliciting signatures on an
initiative petition is “of necessity” tied to the message within the petition. That is, a petition is
necessarily an expression of the merits of a particular proposition or a proposed social change
advocated for in the petition. Id. (citing Meyer, 486 U.S. at 421). In Lichtenstein, although the
Sixth Circuit recognized that Plaintiffs’ underlying get-out-the-vote activities —that is, their speech
to persuade voters to vote absentee — qualifies as “core political speech” entitled to rigorous First
Amendment protection, it held that “the distribution of official absentee-ballot application forms
is not a speech ‘input.”” Id. at 586 (citing Meyer, 486 U.S. at 422). Unlike initiative petitions,
absentee ballot applications contain no message and do not convey information.

SB 1 targets conduct that has no inherent message. SB 1 is wholly content neutral. Nothing
in SB 1 limits Plaintiffs’ ability to communicate any message at all. As the Sixth Circuit explained
in Lichtenstein:

The Supreme Court has never applied exacting free-speech scrutiny to laws that bar

conduct based on the harm that the conduct causes apart from the message it

conveys. See R.A.V. v. City of St. Paul, 505 U.S. 377, 385 [] (1992). That is true

even if the ban on conduct imposes “incidental burdens on speech.” Sorrell v. IMS

Health Inc.,, 564 U.S. 552, 567 [] (2011); Expressions Hair Design V.
Schneiderman, 581 U.S. 37, 47 [] (2017). And it is true even if the person engaging
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in the conduct “intends thereby to express an idea.” [United States v. O Brien, 391
U.S. 367, 376 (1968)].

Id. at 583.

Plaintiffs mount a twofold attack on Lichtenstein. First, they seek to distinguish it. Granted,
Tennessee’s law banning distributing ballot applications covers less territory than Alabama’s SB
1, which bans distributing, ordering, requesting, collecting, prefilling, completing, obtaining, or
delivering them. But that is a distinction without a difference. Plaintiffs have not presented any
plausible allegations or made any convincing arguments that the activities barred by SB 1 “of
necessity” involve speech.

Plaintiffs’ more fundamental argument about Lichtenstein is that it was wrongly decided
and this court should not apply it. (Doc. # 50 at 19 n.4). After careful review, the court disagrees.
Lichtenstein is directly on point and its reasoning is utterly sound. The court adopts and applies
that correct analysis here. The conduct banned by the challenged provisions is not targeted because
of the ideas Plaintiffs may seek to communicate when interacting with potential absentee voters.
Thus, rigorous free-speech scrutiny of SB 1’s challenged provisions is simply unwarranted.

For these reasons, the court concludes that Plaintiffs have failed to plausibly plead facts
that show SB 1 restricts core political speech.

3. Whether SB 1 Restricts Inherently Expressive Conduct

This court’s conclusion that SB 1 regulates only conduct, not speech, does not end the
court’s inquiry. Although the text of the First Amendment forbids only the abridgment of “speech,”
the Supreme Court has recognized that “conduct may be ‘sufficiently embedded with elements of

299

communication to fall within the scope’” of the First Amendment’s free speech protection. Texas
v. Johnson, 491 U.S. 397, 404 (1989) (quoting Spence v. Washington, 418 U.S. 405, 409 (1974)).

Some “speechless” acts may properly be characterized as protected speech. For example, burning
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a flag, Johnson, 491 U.S. at 404; or wearing certain garb that contains a message, Tinker v. Des
Moines Indep. Cmty. Sch. Dist., 393 U.S. 503 (1969); Schacht v. United States, 398 U.S. 58 (1970),
may enjoy First Amendment protection. See also One World One Fam. Now v. City of Miami
Beach, 175 F.3d 1282, 1285 (11th Cir. 1999) (“In determining whether the [state] has violated free
speech rights, the initial inquiry is whether the speech or conduct affected by the [state] action
comes within the ambit of the First Amendment.”). As explained below, however, the activities
prohibited by SB 1 simply do not fit into the expressive conduct mold.

Previous decisions by the Supreme Court and the Eleventh Circuit guide courts in
discerning when an activity (conduct) becomes an expression (speech). In FAIR, the plaintiffs
challenged a statute that penalized schools for refusing to allow United States military recruiters
on their campuses because of the military’s then-current “don’t ask, don’t tell” policy. 547 U.S. at
51. The law at issue was the Solomon Amendment, which provides that, for a law school and its
university to receive federal funding, the law school must offer military recruiters the same access
to its campus and students that it provides to nonmilitary recruiters receiving the most favorable
access. Id. at 55-56. The Court ruled that the federal government could withhold funds from
schools who refuse to give military recruiters access to their campuses without running afoul of
the First Amendment because the schools’ prohibition of military recruiters was not inherently
expressive speech. As the Court explained:

Prior to the adoption of the Solomon Amendment’s equal access requirement, law

schools “expressed” their disagreement with the military by treating military

recruiters differently from other recruiters. But these actions were expressive only
because the law schools accompanied their conduct with speech explaining it.

Id. at 66. As the Supreme Court noted in FAIR, “[i]f combining speech and conduct were enough
to create expressive conduct, a regulated party could always transform conduct into ‘speech’

simply by talking about it.” 1d.
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Thus, there are limits on the varieties of conduct that may be considered expressive. United
States v. O 'Brien, 391 U.S. 367, 370 (1968). “To determine ‘whether particular conduct possesses
sufficient communicative elements to bring the First Amendment into play,’ the two-part Johnson
test asks: (1) ‘whether “[a]n intent to convey a particularized message was present,”” and (2)
whether ‘the likelihood was great that the message would be understood by those who viewed it.””
Burns v. Town of Palm Beach, 999 F.3d 1317, 1336 (11th Cir. 2021) (quoting Johnson, 491 U.S.
at 404 (in turn, quoting Spence, 418 U.S. at 410-11)). The court examines the Johnson factors
below.

a. Do Plaintiffs Intend To Convey A Particular Message By
Engaging In The Activities Prohibited By SB 1?

As to the first Johnson factor, Plaintiffs have not plausibly alleged facts indicating that the
conduct prohibited by SB 1 is intended to convey any particular message. In their response to
Defendants’ arguments on this issue, Plaintiffs point to the allegations under Count One of the
Complaint to show that they have sufficiently alleged inherently expressive conduct. (Doc. # 50 at
6, citing Doc. # 1 at 11 125, 127-29).% The allegations comprising Count One fall far short of
plausibly alleging that SB 1 prohibits any expressive conduct.

Paragraph 125 alleges:

Plaintiffs’ absentee ballot activities are characteristically intertwined with

informational and persuasive speech. Plaintiffs’ absentee ballot application

assistance involves providing information to voters and offering provisions to
encourage and facilitate absentee voting, among other speech.

(Doc. # 1 at § 125). These allegations show there are two components to what Plaintiffs wish to
do. First, they wish to communicate to potential voters information about the benefits of voting,

describe how to vote absentee, and encourage them to take advantage of this process. This is

5 At oral argument, Counsel also pointed to paragraphs 12, 14, 18-20, 25-26 and 29-30, all of which describe
Plaintiffs and their missions. (Doc. # 1 at {1 12, 14, 18-20, 25-26, and 29-30).
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protected speech. But it is not prohibited by SB 1. Second, Plaintiffs wish to engage in conduct
that SB 1 prohibits, including providing potential voters with applications that are prefilled with
required information, submit absentee ballot applications for voters, and provide things of value
to others to distribute, order, request, collect, prefill, complete, obtain, or deliver absentee ballot
applications. As noted in FAIR, combining speech and conduct is insufficient to turn the conduct
into expressive conduct. 547 U.S. at 66.
The allegations in Paragraph 127 are actually a legal argument dressed up as a purported
fact:
Like the circulation of an initiative petition for signatures, engaging and assisting
voters with the absentee ballot application process is “the type of interactive
communication concerning political change that is appropriately described as ‘core
political speech.”” Meyer, 486 U.S. at 421-22. Whether a citizen should participate
in an election and exercise their right to vote by absentee ballot is a “matter of
societal concern that [Plaintiffs] have a right to discuss publicly without risking”
sanctions or other penalties. See id. at 421; see also Buckley v. Am. Const. L.
Found., Inc., 525 U.S. 182, 186-87 (1999) (quoting Meyer, 486 U.S. at 422).
(Doc. # 1 at § 127). Not only is this not a plausible factual allegation, but the court has already
explained why that assertion about Meyer misses the mark.
Paragraph 128 is also conclusory. It alleges:
Additionally, the act of assisting voters with absentee ballot activities is expressive
conduct. “Constitutional protection for freedom of speech does not end at the

spoken or written word. The First Amendment guarantees all people the right to
engage not only in pure speech, but expressive conduct as well.” Fort Lauderdale
Food Not Bombs v. City of Fort Lauderdale, 901 F.3d 1235, 1240 (11th Cir. 2018)
(citing Texas v. Johnson, 491 U.S. 397, 404 (1989)); Holloman ex rel. Holloman v.
Harland, 370 F.3d 1252, 1270 (11th Cir. 2004) (internal quotation marks omitted).

(Doc. #1 at 1 128). As discussed above, the court is not bound to accept as true these types of legal
conclusions dressed up as factual allegations. Twombly, 550 U.S. at 555.
Paragraph 129 fares no better. That paragraph alleges:

Plaintiffs’ absentee ballot application assistance is sufficiently expressive and
intended to convey the importance of voting, and the reasonable observer
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understands that Plaintiffs intend to express their pro-voting message through
absentee ballot application assistance. See Fort Lauderdale Food Not Bombs, 901
F.3d at 1242; Johnson, 491 U.S. at 404.

(Doc. # 1 at 1 129). Like the previous two paragraphs of the Complaint, Paragraph 129 is merely
conclusory. It merely tracks the two elements of expressive conduct — asserting that their offered
assistance is intended to convey the importance of voting, and that the reasonable observer would
understand that Plaintiffs are expressing a pro-voting message through that assistance.

Paragraph 130 comes the closest to making non-conclusory allegations about expressive
conduct, but even it falls short because the allegations are divorced from the text of SB 1.
Paragraph 130 alleges:

Plaintiffs promote civic participation by, among other things, educating and

assisting voters with submitting absentee ballot applications as an expression of

their core values that every eligible voter should be able to cast their ballot. By

assisting voters with their absentee ballot applications, Plaintiffs are expressing the

message that political participation is worth the effort and that voters should take
advantage of the voting options available to them. The individuals they assist,
likewise, understand Plaintiffs’ assistance to convey the message that voting is
important and that they should use the means of voting available to them.

Accordingly, the act of assisting voters with absentee ballot applications is a form
of expressive political speech which is entirely eliminated by the terms of SB 1.

(Doc. # 1 at § 130).

SB 1 does not prohibit Plaintiffs from communicating their message. SB 1 prohibits them
from distributing, ordering, requesting, collecting, prefilling, completing, obtaining, or delivering
a voter’s absentee ballot application. Moreover, Alabama Code § 17-11-4(b)(1) provides that
“[a]ny applicant may receive assistance in filling out the application as he or she desires, but each
application shall be manually signed by the applicant[].”

For these and other reasons explained below, the court concludes that Plaintiffs have not

adequately or plausibly alleged that SB 1 targets expressive conduct.
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In both their Complaint and in their briefing, Plaintiffs rely on the Eleventh Circuit’s
decision in Fort Lauderdale Food Not Bombs v. City of Fort Lauderdale, to support their argument
that providing absentee ballot application assistance is expressive conduct. 901 F.3d 1235 (11th
Cir. 2018). That reliance is misplaced. In Food Not Bombs, a municipal regulation restricted food
providers from operating in Fort Lauderdale’s public parks without a permit. Id. at 1238-39. The
regulation was applied to prohibit Food Not Bombs (“FNB”), a nonprofit organization, from
hosting weekly events at a public park where its members shared food at no cost with those who
gathered to join in the event. Id. at 1237-39. FNB challenged the ordinance as applied under the
First Amendment arguing that it prohibited inherently expressive conduct. The Eleventh Circuit
held that “on this record [the] outdoor food sharing is expressive conduct protected by the First
Amendment.” Id. at 1243 (emphasis added). But the record evidence in Food Not Bombs is
distinguishable from the allegations here. It takes little imagination to understand why sharing free
meals with the underprivileged during a rally championing the idea of feeding the homeless rather
than building war apparatus is expressive conduct intertwined with the rally’s message. While
communicating with voters during an absentee ballot drive involves speech, that is not activity
prohibited by SB 1. What is prohibited by SB 1 — distributing, ordering, requesting, collecting,
prefilling, completing, obtaining, or delivering a voter’s absentee ballot application — is simply not
expressive conduct.

Several courts have rejected similar attempts to spin bans on conduct associated with ballot
harvesting as barring expressive conduct. See, e.g., VoteAmerica v. Raffensperger, 609 F. Supp.
3d 1341, 1357-58 (N.D. Ga. 2022) (“Plaintiffs have not shown that the act of sending ballot
application packages is expressive conduct subject to First Amendment protections.”); New Ga.

Proj. v. Raffensperger, 484 F. Supp. 3d 1265, 1300 (N.D. Ga. 2020) (“[C]ollecting ballots does
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not qualify as expressive conduct.”); Knox v. Brnovich, 907 F.3d 1167, 1181 (9th Cir. 2018)
(rejecting the assertion that “the conduct of collecting ballots would reasonably be understood by
viewers as conveying [] symbolic message of any sort”); Voting for Am. v. Steen, 732 F.3d 382,
392 (5th Cir. 2013) (determining there is “nothing ‘inherently expressive’ about receiving a
person’s completed application and being charged with getting that application to the proper
place”); Voting for Am. v. Andrade, 488 F. App’x 890, 898 (5th Cir. 2012) (same); Feldman v.
Arizona Sec’y of State's Off., 840 F.3d 1057, 1084 (9th Cir. 2016) (“[A] viewer would reasonably
understand ballot collection to be a means of facilitating voting, not a means of communicating a
message.”); League of Women Voters of Fla. v. Browning, 575 F. Supp. 2d 1298, 1319 (S.D. Fla.
2008) (concluding that “the collection and handling of voter registration applications is not
inherently expressive activity”’); DCCC v. Ziriax, 487 F. Supp. 3d 1207, 1234-35 (N.D. Okla.
2020) (“[Clompleting a ballot request for another voter, and collecting and returning ballots of
another voter, do not communicate any particular message....”); Lichtenstein v. Hargett, 489 F.
Supp. 3d 742, 769 (M.D. Tenn. 2020) (noting “receipt and delivery of completed voter registration
forms is not inherently expressive conduct” and finding “not a single case ... in which the act of
distributing absentee-ballot applications was treated as within the scope of the First Amendment”),
aff’d, 83 F.4th 575 (6th Cir. 2023). Today, the court aligns itself with these well-reasoned
decisions.
b. Is There A Great Likelihood That Those Who View Plaintiffs
Engaging In Conduct Prohibited By SB 1 Would Understand
That A Message Is Being Communicated?
The second Johnson factor presents a more significant challenge for Plaintiffs. That factor
asks whether there is a great likelihood that those who view the conduct would reasonably

understand that it is intended to convey a message. Johnson, 491 U.S. at 404; see Spence, 418 U.S.
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at 410-11. This is the Johnson factor that has received the most attention from both the Supreme
Court and our circuit. Burns, 999 F.3d at 1337. Expressive conduct may have a “communicative”
element, “but only insofar as it, ‘in context, would reasonably be understood by the viewer to be
communicative.”” Id. (quoting Clark v. Cmty. for Creative Non-Violence, 468 U.S. 288, 294
(1984)). Of course, “[i]t is possible to find some kernel of expression in almost every activity a
person undertakes.” City of Dallas v. Stanglin, 490 U.S. 19, 25 (1989). Yet “a kernel is not
sufficient to bring the activity within the protection of the First Amendment.” Id. The question is
whether “the likelihood [is] great” that observers would infer “a particularized message” from
Plaintiffs’ conduct. Johnson, 491 U.S. at 404 (emphasis added).

The inquiry here is whether a reasonable person would interpret distributing, ordering,
requesting, collecting, prefilling, completing, obtaining, or delivering ballot applications as some
sort of message (other than let us do this for you).® Although SB 1 permits all types of expressive
conduct, it does not allow Plaintiffs under any circumstances to prefill or return absentee voters’
ballots or for paid staff to distribute, order, request, collect, prefill, complete, obtain, or deliver a
voter’s absentee ballot application. However, nothing about those activities communicates a
particularized message about voting. Those activities do not express a message that is not already

communicated by Plaintiffs’ “protected speech” about the values and virtues of voting generally,

& As counsel for Amici the Republican National Committee and the Alabama Republican Party put it:

Some observers could conceivably intuit Plaintiffs’ intended pro-voting message: “that voting is
important and accessible, and that every eligible voter should exercise their right to vote regardless
of senior citizen status, disability, or incarceration.” [Doc. # 34] at 17. But many will hear other,
very different messages, such as: “We think you are incapable of filling out simple forms,” or “You
need a sophisticated organization to guide you because absentee voting is not ‘accessible,”” or “We
think you will vote for our favored candidates so we are targeting you.” And some will infer no
message at all.

(Doc. # 49 at 6).
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and absentee balloting in particular. To be clear, while complying with SB 1, Plaintiffs remain free
to “[e]ncourage others to vote or engage in the political process.” Raffensperger, 2023 WL
6296928, at *9.

In Burns, the panel noted that the Eleventh Circuit’s earlier decision in Food Not Bombs
had distilled “five contextual factors” to guide the court’s inquiry into whether there is a great
likelihood that observers would infer a message from purportedly expressive conduct: (1) whether
the conduct involves public displays; (2) whether the activity is open to everyone; (3) whether the
activity takes place in a traditional public forum; (4) whether the activity addressed an issue of
public concern; and (5) whether the activity “has been understood to convey a message over the
millennia.” 999 F.3d at 1343-45 (analyzing Food Not Bombs, 901 F.3d at 1240).

In their briefing, Plaintiffs barely touch on these factors. Perhaps this is because it is not
altogether clear that the panel in Food Not Bombs intended to create a multifactor test to be applied
in every First Amendment expressive conduct case. Rather, it appears that the Food Not Bombs
panel discussed five “surrounding circumstances” that it viewed as unique factual matters in the
Food Not Bombs record” that put the food sharing event “on the expressive side of the ledger.” 901
F.3d at 1242. The Burns panel noted that, in Food Not Bombs, the court had “examined five
contextual factors to determine whether there was a great likelihood some sort of message would
be understood by those who viewed a group sharing a meal with the homeless in a city park.”
Burns, 999 F.3d at 1343 (citing Food Not Bombs, 901 F.3d at 1242-43). The Burns panel then
addressed the five factors in the appeal before it, but specifically noted “[w]e do not hold and have

not said” that the Food Not Bombs “factors are ‘exclusive.’” Id.

" More than once, the Food Not Bombs panel made clear that its conclusions were based “[o]n this record.”
Food Not Bombs, 901 F.3d at 1240, 1243.
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When the Burns and the Food Not Bombs panels applied the five factors to the different
records before them, they reached different conclusions about whether the conduct in question
deserved First Amendment protection. In Food Not Bombs, the court found that an organization,
which historically has contended that government should spend money on food for the homeless
rather than bombs to be used against its enemies, was engaging in expressive conduct when it (in
fact) provided food to the homeless and others at its public rallies. Food Not Bombs, 901 F.3d at
1245. On the other hand, in Burns, it was clear that a rich property owner who wanted to construct
an enormous house — even one that featured midcentury modern architecture — was not engaging
in expressive conduct in doing so. Burns, 999 F.3d at 1352. Assuming without deciding that the
court should review the Food Not Bombs factors here, analyzing Plaintiffs> allegations® under
those factors points to the inevitable conclusion that the conduct at issue simply is not inherently
expressive.

First, decisions in which courts have found inherently expressive activity have involved
public displays. See, e.g., Tinker, 393 U.S. at 504 (publicly displaying a black armband at school
during the Vietnam War); Spence, 418 U.S. at 410 (publicly displaying an American flag with a
peace symbol taped over it by hanging it upside down out of an apartment); Johnson, 491 U.S. at
404 (publicly burning an American flag); Food Not Bombs, 901 F.3d at 1240 (publicly sharing
food). Plaintiffs have not plausibly alleged that absentee ballot assistance involves any “public
display.” Id. at 1338.

Second, Plaintiffs have not plausibly alleged that the absentee ballot assistance they wish
to undertake would be “open to everyone.” Id. Conducting an open event is designed to attract the

attention of the public (e.g., passersby). For example, the food-sharing event in Food Not Bombs

8 The factors (particularly the fourth and fifth ones) do not neatly fit into an analysis of the allegations here.

35

App. Vol. 11 101



Case 2:24-cv-00420-RDP Document 69 Filed 08/21/24 Page 36 of 65

had “social implications” that encouraged participation by those who encountered the activity. Id.
at 1242. The rallies were held in a public park and were open to all. In contrast, Plaintiffs have
alleged that they direct their assistance efforts at individuals in specific demographic groups, but
have not alleged that their events are open to the public. (See Doc. # 34-1 at 19-20). It is hard to
see how activities that are “shielded ... from public view,” that are not “open to everyone,” or that
are not a general invitation to “the public,” could be understood by a reasonable person as
conveying a particular message. Burns, 999 F.3d at 1344.

Third, Plaintiffs have not plausibly alleged that their absentee ballot assistance would
generally take place in a traditional public forum. Although some of them might, and “the choice
of location alone is not dispositive, it is nevertheless an important factor in the ‘factual context and
environment’ that [courts] must consider.” Food Not Bombs, 901 F.3d at 1242. Plaintiffs do not
allege what proportion of their activities take place in traditional public fora, such as in parks or
on sidewalks.

Fourth, Plaintiffs have characterized their concerns at a high level: “protecting the right to
vote.” (Doc. # 1 at 5). That is an issue of public concern. Yet, distributing prefilled absentee ballot
applications and returning other voters’ applications are not matters of any public concern. Nor are
actions like distributing, ordering, requesting, collecting, completing, prefilling, obtaining, or
delivering a voter’s absentee ballot application. The conduct prohibited by SB 1 is not necessary
to educate others about the right to vote and encourage absentee voting. Plaintiffs are simply barred
from engaging in certain conduct in relation to voters’ absentee ballot applications.

Fifth, the conduct Plaintiffs allege they are prohibited from engaging in cannot be
“understood to convey a message over the millennia.” Burns, 999 F.3d. at 1344-45. Plaintiffs have

not and cannot plausibly allege that the distributing, ordering, requesting, collecting, completing,
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prefilling, obtaining, or delivering a voter’s absentee ballot application has historically been used
to convey any particular message. Food Not Bombs, 901 F.3d at 1243; Burns, 999 F.3d at 1345
(chronicling the historic ways that sharing meals with others is a form of expression).

Analysis of these five factors makes clear that distributing, ordering, requesting, collecting,
completing, prefilling, obtaining, or delivering a voter’s absentee ballot application shares none of
the hallmarks that make public meal sharing protected expressive conduct. Nothing prohibited by
SB 1 is even arguably “inherently expressive.” Nowhere in their pleadings have Plaintiffs alleged
that the conduct prohibited by SB 1’s challenged provisions could reasonably be understood by an
observer to communicate a particular message. It is no answer that Plaintiffs have made the
conclusory allegation that because these desired activities run alongside speech about the virtues
of voting (or absentee voting), they are thereby transformed into inherently expressive conduct.
“In short, conduct that lacks inherent expression is not transformed into protected First
Amendment speech merely because it is combined with another activity that does involve
protected speech.” VoteAmerica, 609 F. Supp. 3d at 1357; see also FAIR, 547 U.S. at 66 (“[i]f
combining speech and conduct were enough to create expressive conduct, a regulated party could
always transform conduct into ‘speech’ simply by talking about it.”).

In FAIR, the Supreme Court instructed lower courts not to consider the speech that
accompanies conduct in determining whether someone would understand that the conduct itself
communicates a message. See FAIR, 547 U.S. at 66. So, the court must divorce any message that
may be communicated along with the activities at issue here — e.g. “voting is important” or “you
can exercise your right to vote by voting absentee” — from the activities themselves. Like the
conduct at issue in FAIR, in the absence of any speech explaining what the activities of distributing,

ordering, requesting, collecting, completing, prefilling, obtaining, or delivering a voter’s absentee
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ballot application meant, nobody would connect that message to the desired (but prohibited)
conduct. Distributing, ordering, requesting, collecting, completing, prefilling, obtaining, or
delivering a voter’s absentee ballot application is not “inherently expressive,” and thus falls outside
the bounds of what is protected by the First Amendment.

For all these reasons, the court concludes that SB 1 does not restrict inherently expressive
conduct; it targets only simple conduct.

4. Application Of The Appropriate Level of Scrutiny

The Supreme Court has developed different standards of review applicable to voting laws
and claims that speech has been abridged by those laws. Strict scrutiny, the strictest level of review,
is applied to content-based or viewpoint-based laws. When it is determined that rigorous free-
speech analysis is not required, the Supreme Court has applied the “relatively lenient” test adopted
in United States v. O’Brien, 391 U.S. 367 (1968). See Johnson, 491 U.S. at 407.°

a. Strict Scrutiny
Plaintiffs argue that the court must apply strict scrutiny to the challenged provisions. That

argument misses the mark by a wide margin. As discussed in detail above, SB 1 imposes no limits

% Some courts evaluate restrictions on the mechanics of voting under the Anderson-Burdick balancing test,
named after the Supreme Court decisions Anderson v. Celebrezze, 460 U.S. 780 (1983) and Burdick v. Takushi, 504
U.S. 428 (1992). Here, neither party has suggested that this is the appropriate test to apply. Indeed, Defendants
affirmatively contend that, although the Anderson-Burdick balancing test is often employed in election law challenges,
it does not apply here because Plaintiffs do not bring voting rights or ballot access claims. Plaintiffs do not challenge
this assertion. Plaintiffs do not even cite Anderson or Burdick, and do not mention the Anderson-Burdick framework.
(Doc. # 50).

Additionally, “[blecause the Anderson-Burdick test ‘emphasizes the relevance of context and specific
circumstances,’ it is particularly difficult to apply at the motion to dismiss stage.” Fla. State Conf. of NAACP v. Lee,
566 F. Supp. 3d 1262, 1286 (N.D. Fla. 2021) (quoting Cowen v. Ga. Sec'y of State, 960 F.3d 1339, 1346 (11th Cir.
2020) and citing Duke v. Cleland, 5 F.3d 1399, 1405 (11th Cir. 1993); Bergland v. Harris, 767 F.2d 1551, 1555 (11th
Cir. 1985)). “And any court foolhardy enough to attempt such a stunt is liable to find itself ‘in the position of Lady
Justice: blindfolded and stuck holding empty scales.”” Fla. State Conf. of NAACP, 566 F. Supp. 3d at 1286 (quoting
Ariz. Libertarian Party v. Reagan, 798 F.3d 723, 736 (9th Cir. 2015) (McKeown, J., concurring)). For these reasons,
the court declines to apply Anderson-Burdick here.
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on Plaintiffs’ speech or expression. “The Supreme Court has never applied exacting free-speech
scrutiny to laws that bar conduct based on the harm that the conduct causes apart from the message
it contains.” Lichtenstein, 83 F.4th at 583 (citing R. A. V. v. City of St. Paul, 505 U.S. 377 (1992)).
That is the case even when a “ban on conduct imposes ‘incidental burdens on speech.’” Id. (quoting
Sorrell v. IMS Health Inc. 564 U.S. 552, 567 (2011)); see also Expressions Hair Design v.
Schneiderman, 581 U.S. 37, 47 (2017). And, it is also the case even if a person engaging in the
conduct at issue “intends thereby to express an idea.” O ‘Brien, 391 U.S. at 377.

Even where a regulation regulates expressive conduct, the appropriate level of First
Amendment scrutiny depends on whether the statute or regulation at issue “is content neutral or
content based.” Fort Lauderdale Food Not Bombs v. City of Fort Lauderdale, 11 F.4th 1266, 1291
(11th Cir. 2021) (“FNB 11””). In FNB 11, the law-of-the-case doctrine established that the regulation
at issue prohibited expressive conduct. Id. at 1291. Although the regulation regulated expressive
conduct, because it was content neutral, the court “only appl[ied] intermediate scrutiny.” Id.1°

The court has already explained why the conduct prohibited by SB 1 does not involve core
political speech. For these same reasons, SB 1’s ban on certain conduct — distributing, ordering,
requesting, collecting, completing, prefilling, obtaining, or delivering a voter’s absentee ballot
application — does not trigger rigorous free-speech analysis. See Lichtenstein, 83 F.4th at 583. This

is not a close call.*!

10 When addressing a “content neutral” regulation, courts apply the intermediate scrutiny from O Brien. Id.

11 The declaration of Dr. Joseph Bagley does not affect this analysis. Dr. Bagley offers his view that
“providing voters with assistance has historically been, and continues to be, political free speech and expression,
protected by the [] Constitution [].” (Doc. # 45-1 at 13). But, what constitutes speech that falls within the ambit of the
First Amendment is a question of law. Sykes, 786 F.2d 1103. “Experts” may not opine on questions of law. See, e.g.,
Freund v. Butterworth, 165 F.3d 839, 863 n.34 (11th Cir. 1999) (en banc); see also Myers v. Bowman, 713 F.3d 1319,
1328 (11th Cir. 2013) (whether certain conduct is protected by the First Amendment is a question of law; it is “not a
matter subject to expert testimony.”).
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b. The O’Brien Test

Defendants argue that SB 1 easily satisfies the O ‘Brien test. Plaintiffs do not even address
O 'Brien. Again, they assert only that the challenged provisions fail to satisfy strict scrutiny. (Doc.
# 50 at 29-32). As noted above, that argument cuts no ice at all. O ‘Brien supplies the correct legal
test here.

Lichtenstein, discussed above, involved a free speech challenge to a law making ““it a crime
for anyone other than election officials to distribute the State’s official form for applying to vote
absentee.” 83 F.4th at 579. The Sixth Circuit applied “the ‘relatively lenient’ test” from O 'Brien.
Id. (citing Johnson, 491 U.S. at 407). “When a ban does not target conduct because of its message,
this deferential review applies because the ban leaves open ‘ample alternative channels’ to convey
a message—by actually speaking.” Id. at 592.

To satisfy the more lenient test found in O’Brien, all a state must do is identify a
“substantial interest” that would not be furthered as effectively in the absence of the law. FAIR,
567 U.S. at 66. See also Johnson, 491 U.S. at 407; United States v. Albertini, 472 U.S. 675, 679
(1985). SB 1 easily passes muster under O Brien. SB 1 does not directly or indirectly target
political speech and is content neutral. Nor does it target the prohibited conduct because of any
“idea” that Plaintiffs purport to express. Lichtenstein, 83. F.4th at 586. Nothing in SB 1 limits
Plaintiffs in any way from speaking or writing about encouraging voting and the benefits of
absentee voting.

In Lichtenstein, the court refused to apply strict scrutiny despite the plaintiffs’ protest that
the law would make “it harder to achieve their bottom-line goal of increasing absentee voting.” Id.
at 587 (emphasis in original). In other words, those plaintiffs claimed that the Tennessee law would

diminish the effectiveness of their speech. The Lichtenstein panel disagreed. It concluded that such
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an effects-based argument that strict scrutiny applies would have “no stopping point.” Id. SB 1
imposes, if anything, only an incidental burden on Plaintiffs’ speech.

Under the O 'Brien test, an “incidental burden on speech [] is permissible [] so long as the
neutral regulation promotes a substantial government interest that would be achieved less
effectively absent the regulation.” Albertini, 472 U.S. at 689. Although they do not mention
O 'Brien, Plaintiffs’ position appears to be that SB 1 was enacted with the stated purpose of
deterring “purported ‘ballot harvesting’” by “groups or individuals seek[ing] to profit off the
absentee voting process.” (Doc. # 1 at  52). Defendants argue that:

SB 1 furthers several “general interests that are obviously important,” Lichtenstein,

83 F.4th at 597, including combatting voter fraud, see Crawford v. Marion Cnty.

Election Bd., 553 U.S. 181, 194 (2008) (lead opinion), maintaining “public

confidence in the integrity of the electoral process,” id. at 197, and “protecting

voters from confusion and undue influence,” Burson v. Freeman, 504 U.S. 191, 199

(1992); see also Jenness v. Fortson, 403 U.S. 431, 442 (1971).

(Doc. # 42 at 27).

Plaintiffs’ attack on this justification falls flat. They argue that “legislators could offer no
evidence of any widespread voter fraud attributable to absentee voting or so-called ballot
harvesting.” (Doc. # 1 at  53). Eleventh Circuit “precedent, [however,] does not require evidence
of voter fraud [much less widespread fraud] to justify adopting legislation that aims to prevent
fraud.” League of Women Voters of Fla. Inc. v. Fla. Sec’y of State (“LWVF”), 66 F.4th 905, 925
(11th Cir. 2023). “[T]he Supreme Court has already held that deterring voter fraud is a legitimate
policy on which to enact an election law, even in the absence of any record evidence of voter
fraud.” Id. at 925 (citing Greater Birmingham Ministries v. Sec'y of State for the State of Ala., 992

F.3d 1299, 1334 (11th Cir. 2021)); see also Brnovich v. Democratic Nat’l Comm., 594 U.S. 647,

686 (2021) (holding, in a Voting Rights Act case, that “it should go without saying that a State
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may take action to prevent election fraud without waiting for it to occur and be detected within its
own borders.”). Thus, the challenged provisions promote a substantial government interest.

The argument that fraud is not widespread or that it does not pose an acute problem goes
to the wisdom of the Legislature’s action, not its authority to enact laws. The Alabama Legislature
is free to look to other states, see fraud concerns in those jurisdictions, and determine whether that
voter fraud may spread to Alabama. Greater Birmingham Ministries, 992 F.3d at 1305. Highly
respected judges in this district and the Middle District have also recognized that voter fraud may
be a problem. Greater Birmingham Ministries v. Sec’y of State for State of Ala., 284 F. Supp. 3d
1253, 1257 (N.D. Ala. 2018) (Coogler, J.); Ala. State Conf of NAACP v. Alabama, 612 F. Supp.
3d 1232, 1305 n.51 (M.D. Ala. 2020) (Watkins, J.). The problem is neither indigenous to Alabama,
see. e.g., League of Women Voters of Fla., Inc., 66 F.4th at 926, nor a recent problem, see, e.g.,
Crawford v. Marion Cnty Election Bd., 553 U.S. 181, 194 (2008) (noting “that flagrant examples
of such fraud in other parts of the country have been documented throughout this Nation’s history
by respected historians and journalists, that occasional examples have surfaced in recent years, and
that not only is the risk of voter fraud real but that it could affect the outcome of a close election.”).
Thus, the argument that combatting voter fraud is an insufficient reason to enact absentee voter
security measures is wholly groundless.

Because the proponents of SB 1 identified a ‘substantial’ ‘interest’ that would not be
furthered as ‘effectively’ without the ban, SB 1 satisfies the O Brien test. Because SB 1 does not
violate Plaintiffs’ free speech rights, Count I of Plaintiffs’ Complaint is due to be dismissed.

D. Whether SB 1 Violates Plaintiffs’ Right To Associate (Count II)

In Count Two of Plaintiffs’ Complaint, Plaintiffs allege that “SB 1 directly and severely

burdens Plaintiffs’ associational rights by restricting or preventing Plaintiffs from banding together
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with others to engage potential voters and assist community members to further participate in the
civic community through absentee voting.” (Doc. # 1 at § 136). These allegations, however, are
simply not plausible.

As the Eleventh Circuit recently explained,

the Constitution does not by its terms protect the freedom of association. Rather,

association has been characterized as a right “implicit” in the First Amendment.

There are two types of constitutionally protected association—intimate and

expressive. Here, we deal with the right to expressive association, which the

Supreme Court initially recognized in NAACP v. Alabama ex rel. Patterson, 357

U.S. 449 [] (1958). There, the Court held that “freedom to engage in association for

the advancement of beliefs and ideas is an inseparable aspect of the ‘liberty’ assured

by the Due Process Clause of the Fourteenth Amendment, which embraces freedom

of speech.” Id. at 460[].

In Roberts v. U.S. Jaycees, the Supreme Court explained that the freedom of

expressive association is instrumental to, and protective of, other constitutional

rights: “[T]he Court has recognized a right to associate for the purpose of engaging

in those activities protected by the First Amendment.” 468 U.S. 609, 618 [] (1984).

“The Constitution guarantees freedom of association of this kind,” the Court

continued, “as an indispensable means of preserving other individual liberties.” Id.

O ’Laughlin v. Palm Beach Cnty., 30 F.4th 1045, 1053 (11th Cir. 2022).

“Efforts that expend resources to broaden the electorate to include allegedly under-served
communities[ ] qualify as expressive conduct which implicates the First Amendment freedom of
association.” Raffensperger, 2023 WL 6296928, at *11 (quoting VoteAmerica v. Schwab, 576 F.
Supp. 3d 862, 975 (D. Kan. 2021) (in turn quoting Democracy N.C. v. N.C. State Bd. of Elections,
476 F. Supp. 3d 158, 223 (M.D.N.C. 2020))) (internal quotations omitted). “An organization’s
attempt to broaden the base of public participation in and support for its activities is conduct
‘undeniably central to the exercise of the right of association.’”” Raffensperger, 2023 WL 6296928,
at *11 (quoting Schwab, 576 F. Supp. 3d at 975 (in turn quoting Am. Ass’n of People with
Disabilities v. Herrera, 690 F. Supp. 2d 1183, 1202 (D.N.M. 2010))) (some internal quotations

marks omitted). But, SB 1 does not restrict any of these efforts by Plaintiffs.
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The Lichtenstein court cataloged the ways in which a state can abridge the associational
rights of groups.

A government can burden the right to associate in a “number” of ways. Ams. for
Prosperity Found., 141 S. Ct. at 2382 (quoting Roberts, 468 U.S. at 622). It might
compel a group (say, the Boy Scouts) to accept members with whom the group does
not want to associate (say, openly gay individuals) because the group believes that
this membership will dilute its message (say, disapproval of non-heterosexual
conduct). See Dale, 530 U.S. at 653. The government also might compel a group
(say, the NAACP) to disclose its list of members to a hostile audience (say, the
segregated south) and so deter individuals from joining the group out of fear of
harassment. See NAACP v. Alabama ex rel. Patterson, 357 U.S. 449, 461-63
(1958). Or the government might discriminate against a group (say, the Students
for a Democratic Society) by refusing to give it a generally available benefit (say,
access to a college’s facilities) that groups generally use to air their points of view.
See Healy v. James, 408 U.S. 169, 181 (1972). Or it might prohibit a group (say,
the NAACP) from soliciting individuals (prospective clients) to associate with the
group’s lawyers for litigation purposes. See NAACP v. Button, 371 U.S. 415, 429-
37 (1963); see also NAACP v. Claiborne Hardware Co., 458 U.S. 886, 911-12,
924-26 (1982).

Lichtenstein, 83 F.4th at 602-03 (parallel citations omitted). In distinguishing the restriction before
it, the Sixth Circuit quickly dispensed with the plaintiffs’ freedom-to-associate claim.

Here, however, we do not see how paragraph (c)(3) affects the Plaintiffs’ ability to
associate with others in order to create or convey a message, even after accepting
their complaint’s allegations as true. Nothing in paragraph (c)(3) requires the
Plaintiffs to accept certain members who would contradict their message. See
Rumsfeld, 547 U.S. at 69-70; cf. Dale, 530 U.S. at 653. Nothing bars them from
associating with anyone. See Button, 371 U.S. at 429-37. Nothing threatens legal
punishment or practical harm for those who decide to join the Plaintiffs. Cf. Elrod
v. Burns, 427 U.S. 347, 355-56 (1976) (plurality opinion); Patterson, 357 U.S. at
462. So nothing discourages individuals from becoming members. And nothing
denies the Plaintiffs or their members a benefit that Tennessee broadly makes
available to others. Cf. Healy, 408 U.S. at 181-82. To the contrary, the law neutrally
applies to all groups and individuals. The Plaintiffs” complaint thus asserts no facts
that plausibly allege that this law “directly or indirectly” affects their “group
membership” in a way that undermines their message. Miller, 622 F.3d at 538.

Id. at 603 (parallel citations omitted). The same conclusion applies here.
The arguments Plaintiffs advance to support this claim are simply a rebranding of their free

speech arguments and go too far beyond the text of SB 1 to be plausible. SB 1 prohibits distributing
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prefilled absentee ballot applications, returning anyone else’s absentee ballot application, and
accepting or providing anything of value to or from a third party to distribute, order, request,
collect, prefill, complete, obtain, or deliver a voter’s absentee ballot application. These restrictions
do not prohibit them from engaging potential voters in any setting and encouraging community
members to participate in the civic community through absentee voting. As discussed above, all
SB 1 prohibits is conduct, i.e., doing things for the voter that the voter can generally do for
themselves. Plaintiffs remain free to associate with potential voters to help promote the importance
of voting.

“[T]he freedom of association [i]s ‘the exercise of one’s right to choose one’s associates.’”’
O’Laughlin, 30 F.4th at 1053-54 (quoting Bd. of Dirs. of Rotary Int’l v. Rotary Club of Duarte,
481 U.S. 537, 548 (1987)). Plaintiffs have not plausibly alleged that SB 1 denies them that right.
Nor does SB 1 in any way significantly burden group expression or group association. Boy Scouts
of Am. v. Dale, 530 U.S. 640, 648 (2000). Whether as a group or individually, Plaintiffs may still
engage with whom they chose and are free to communicate their messages about voting with
anyone they choose. Therefore, Plaintiffs’ Freedom of Association claim fails to state a claim and
is due to be dismissed.

E. Whether SB 1 Is Unconstitutionally Vague (Count I11)

Count Three of Plaintiffs’ Complaint alleges that the Payment and Gift Provisions of SB 1
are unconstitutionally vague because they do not define “payment,” “gift,” “third party,” “prefill,”
“distribute,” or “submit.” (Doc. # 1 at 11 81-86, 147). Plaintiffs allege that, because of these “vague
provisions, SB 1 fails to give reasonable notice of what constitutes prohibited conduct.” (Id. at

148).
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It is a basic principle of due process that an enactment is void for vagueness if its
prohibitions are not clearly defined. Grayned v. City of Rockford, 408 U.S. 104, 108 (1972). The
Eleventh Circuit recently elaborated on the due process principles applicable to a void for
vagueness claim:

Under due-process principles, a law or regulation is “void for vagueness if its

prohibitions are not clearly defined.” Grayned v. City of Rockford, 408 U.S. 104,

108 [] (1972). Unconstitutionally vague laws fail to provide “fair warning” of what

the law requires, and they encourage “arbitrary and discriminatory enforcement”

by giving government officials the sole ability to interpret the scope of the law. Id.

at 108-09[]. The First Amendment context amplifies these concerns because an

unconstitutionally vague law can chill expressive conduct by causing citizens to

“steer far wider of the unlawful zone” to avoid the law’s unclear boundaries. Id. at

109[]. To prevent these problems, due process “insist[s] that laws give [a] person

of ordinary intelligence a reasonable opportunity to know what is prohibited, so

that he may act accordingly.” Id. at 108[]. Yet despite this concern, we do not

“expect mathematical certainty from our language.” Id. at 110[].

Keister v. Bell, 29 F.4th 1239, 1258-59 (11th Cir. 2022), cert. denied, 143 S. Ct. 1020 (2023).

“The plain meaning of a statute controls our interpretation of that statute unless the
language is ambiguous or would lead to an absurd result.” United States v. Estrada, 969 F.3d 1245,
1264 (11th Cir. 2020) (citing United States v. Ortega-Torres, 174 F.3d 1199, 1200 (11th Cir.
1999)). And, “[i]f there is an interpretation of the statute that makes the statute constitutional, we
accept that interpretation.” Estrada, 969 F.3d at 1264 (citing Skilling v. United States, 561 U.S.
358, 405-06 (2010)). This case presents a pre-enforcement challenge and there is no evidence that
the law has been (or will be) enforced in a discriminatory manner or that its aim is to inhibit some
constitutionally protected conduct. Cf. K Mart Corp. v. Cartier, Inc., 486 U.S. 281, 291 (1988).
Thus, the court can zero in on the statutory text to rule on this question.

The terms “payment,” “gift,” “third party,” “prefill,” “distribute,” and “submit” are not

defined in SB 1. But, none of these are complicated terms. They each have plain and ordinary

meanings that are clearly understandable to persons of ordinary intelligence. See United States v.
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Panfil, 338 F.3d 1299, 1301 (11th Cir. 2003) (rejecting contention that statute was void for
vagueness for failing to define “entice” and “induce” and “sexual activity for which any person
can be charged with a criminal offense” as “without merit because the terms cited by [plaintiff]
have plain and ordinary meanings”). Without question, the terms that passed muster in Panfil are
more complicated that the simple, straightforward terms used in SB 1. SB 1 is not
unconstitutionally vague. Plaintiffs’ tortured reading of the plain text of SB 1 does not present a
void for vagueness problem. SB 1’s language makes clear what is prohibited — distributing,
ordering, requesting, collecting, prefilling, completing, obtaining, or delivering another voter’s
absentee ballot application. Nor does Plaintiffs’ parade of hypotheticals move the needle. To
constitute criminal behavior, the prohibited conduct of SB 1 must be knowingly undertaken.

The court concludes that SB 1 is “sufficiently clear to provide notice to ordinary persons
about the conduct that is prohibited and to guide law enforcement.” Estrada, 969 F.3d at 1265; see
also Grayned, 408 U.S. at 108. Thus, Plaintiffs’ claim that SB 1 is unconstitutionally vague fails
to state a claim and is due to be dismissed.

F. Whether SB 1 Is Unconstitutionally Overbroad (Count V)

Count Four of Plaintiffs’ Complaint alleges that SB 1 is unconstitutionally overbroad
because it regulates a sweeping amount of noncommercial political speech and constitutionally
protected expressive conduct. (Doc. # 1 at § 153). Plaintiffs also allege that the Payment and Gift
Provisions, in particular, lack any reasonable bounds and that the Submission and Prefilling
Restrictions go beyond a reasonable limit. (Id. at § 154).

“The overbreadth doctrine prohibits the [g]overnment from banning unprotected speech if
a substantial amount of protected speech is prohibited or chilled in the process.” Ashcroft v. Free

Speech Coal., 535 U.S. 234, 255 (2002). “An overbreadth challenge is unusual.” United States v.
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Hansen, 599 U.S. 762, 769 (2023). Under the doctrine, if a “challenger demonstrates that the
statute ‘prohibits a substantial amount of protected speech’ relative to its ‘plainly legitimate
sweep,’ then society’s interest in free expression outweighs its interest in the statute’s lawful
applications, and a court will hold the law facially invalid.” 1d. at 769 (quoting United States v.
Williams, 553 U.S. 285, 292 (2008)); see also Dream Defs. v. Governor of the State of Fla., 57
F.4th 879, 890 (11th Cir. 2023), certified question answered sub nom, DeSantis v. Dream Defs.,
2024 WL 3058653 (Fla. June 20, 2024). As the Supreme Court has clarified,

Because it destroys some good along with the bad, “[i]nvalidation for overbreadth

is “strong medicine”’ that is not to be ‘casually employed.’”” Williams, 553 U.S. at

293[]. To justify facial invalidation, a law’s unconstitutional applications must be

realistic, not fanciful, and their number must be substantially disproportionate to

the statute’s lawful sweep. New York State Club Assn., Inc. v. City of New York,

487 U.S. 1, 14 [] (1988); Members of City Council of Los Angeles v. Taxpayers for

Vincent, 466 U.S. 789, 800-801 [] (1984).

Hansen, 599 U.S. at 770. But the “‘mere fact that one can conceive of some impermissible
applications of a statute is not sufficient to render it susceptible to an overbreadth challenge.’”
Raffensperger, 2023 WL 6296928, at *13 (quoting Members of City Council v. Taxpayers for
Vincent, 466 U.S. 789, 800 (1984)).

“In analyzing an overbreadth claim, it is necessary for the Court to analyze whether the
statute penalizes a substantial amount of speech that is constitutionally protected.” Id. at *13. As
discussed in detail above, SB 1 regulates conduct. It does not regulate any speech associated with
the prohibited conduct. Properly understood, SB 1 simply “does not ‘prohibi[t] a substantial
amount of protected speech’ relative to its ‘plainly legitimate sweep.’”” Hansen, 599 U.S. at 781
(quoting Williams, 553 U.S. at 292). To the extent that SB 1 may minimally burden Plaintiffs’

speech, “[s]peech intended to bring about a particular unlawful act has no social value; therefore,

it is unprotected.” Id. at 783 (quoting Williams, 553 U.S. at 298).
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Plaintiffs have not plausibly alleged that SB 1 penalizes a substantial amount of speech that
is constitutionally protected. Therefore, their overbreadth challenge to SB 1 in Count Four fails to
state a claim and is due to be dismissed.

G. Whether SB 1 Violates Section 208 Of The Voting Rights Act (Count V)

Plaintiffs allege that, although SB 1 repeats the text of Section 208, it does not actually
operate to exempt from liability under the Challenged Provisions assistors who act pursuant to
Section 208, and further does not expressly incorporate Section 208’s protections. Thus, Plaintiffs
argue SB 1 violates Section 208 by unduly and impermissibly burdening the rights of blind,
disabled, and illiterate voters to receive assistance from an assistor of their choice. (Doc. # 1 at {1
162-66). Plaintiffs’ Section 208 allegations present a classic conflict preemption claim. (Id. at
166) (“SB 1 would criminalize conduct expressly protected and authorized under the VRA. SB 1
thus creates an impermissible barrier to accomplishing the full purposes and goals of Congress
under the statute [and a]ccordingly, SB 1 is federally preempted.”).

“[W]hether Section 208 of the VRA preempts [SB 1] is a pure legal question.” Priorities
USA v. Nessel, 628 F. Supp. 3d 716, 732 (E.D. Mich. 2022) (citing Mich. Consol. Gas Co. v.
Panhandle E. Pipe Line Co., 887 F.2d 1295, 1299 (6th Cir. 1989)). There is a presumption against
preemption of state laws in “areas of traditional state responsibility,” Bond v. United States, 572
U.S. 844, 858 (2014), such as the “regulation[] of parties, elections, and ballots,” Timmons v. Twin
Cities Area New Party, 520 U.S. 351, 358 (1997). Thus, absent a “clear statement” to the contrary,
the presumption against preemption holds. Bond, 572 U.S. at 858.

Section 208 provides such a clear statement by directing that “[a]ny voter who requires
assistance to vote by reason of blindness, disability, or inability to read or write may be given

assistance by a person of the voter’s choice, other than the voter’s employer or agent of that
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employer or officer or agent of the voter’s union.” 52 U.S.C. § 10508. That is, the VRA directs
that any voter with a disability or who lacks literacy may have assistance from a person of their
choice. Id.

There can be no genuine dispute that the voter assistance contemplated by Section 208
extends to applications for absentee ballots. The VRA defines the terms “vote” and “voting” to
include:

[A]ll action necessary to make a vote effective in any primary, special, or general

election, including, but not limited to, registration, listing pursuant to this chapter,

or other action required by law prerequisite to voting, casting a ballot, and having

such ballot counted properly and included in the appropriate totals of votes cast

with respect to candidates for public or party office and propositions for which

votes are received in an election.

52 U.S.C. § 10310. ““To vote,” therefore, plainly contemplates more than the mechanical act of
filling out the ballot sheet.”” La Union del Pueblo Entero v. Abbott, 604 F. Supp. 3d 512, 533
(W.D. Tex. 2022) (quoting OCA-Greater Houston v. Texas, 867 F.3d 604, 615 (5th Cir. 2017))
(quotation marks removed). The court concludes that a Section 208 voter may exercise rights under
the statute to choose someone to assist with the task of applying for an absentee ballot.

At the outset, this court notes that the Section 208 language, “a person of the voter’s
choice,” is ambiguous. The parties have debated how the court should read Section 208, focusing
on the meaning of the indefinite article “a” followed by the restrictive clause “person of the voter’s
choice.” (Doc. # 66 at 21-22 & 21 n.10; Doc. # 67 at 4-6). Defendants argue that the “plain
meaning” of the word “a” in Section 208 “suggests that some state law limitations on the identity
of persons who may assist voters is permissible.” (Doc. # 67 at 5) (quoting Priorities USA, 487 F.
Supp. 3d at 619). Plaintiffs argue that the Priorities USA court got it wrong by “fail[ing] to give

vitality to the ‘of the voter’s choice’ clause in Section 208.” (Doc. # 66 at 21 n.21) (citing League

of Women Voters of Ohio v. LaRose, 2024 WL 3495332, at *14 (N.D. Ohio 2024)).
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This court is not convinced that Defendants’ interpretation of Section 208’s “plain
meaning” is correct or that the statutory text is even plain. Indeed, courts in other districts have
split on the question of how to interpret the meaning of Section 208’s language. Compare
Priorities USA, 487 F. Supp. 3d at 619 and Ray v. Texas 2008 WL 3457021, at *7 (E.D. Tex.
2008), with League of Women Voters of Ohio, 2024 WL 3495332, at *11. Several courts have
highlighted that because Section 208 already contains two exceptions (a “voter’s employer or ...
agent of the voter’s union,” 52 U.S.C. § 10508), it impliedly prohibits states from introducing other
exceptions. See, e.g., Ark. United v. Thurston, 626 F. Supp. 3d 1064 (Sept. 7, 2022) (“where
Congress explicitly enumerates certain exceptions to a general prohibition, additional exceptions
are not to be implied, in the absence of evidence of a contrary legislative intent”) (quoting Hillman
v. Maretta, 569 U.S. 483, 496 (2013)). Further, when examining whether a federal statute preempts
a state statute, the proper inquiry is whether compliance with both federal and state law is
impossible or whether the challenged state law “stands as an obstacle to the accomplishment and
execution of the full purposes and objectives of Congress.” Crosby v. Nat'l Foreign Trade Council,
530 U.S. 363, 373 (2000). Given the substantial disagreement about how to interpret Section 208,*2
as well as the inquiry into the “purposes and objectives of Congress” required of a conflict

preemption analysis, id., the court turns to the legislative history of Section 208. This is particularly

12 The most recent case to address Section 208 in the context of a state election statute is LaRose, which
attempts to explain why the indefinite article “a” could be synonymous with “any.” See 2024 WL 3495332, at *10.
The court is not so sure. In its analysis, the LaRose court includes the following quote from United States v. Alabama:
“In common terms, when ‘a’ or ‘an’ is followed by a restrictive clause or modifier, this typically signals that the article
is being used as a synonym for either ‘any’ or ‘one.”” Id. (quoting 778 F.3d 926, 932 (11th Cir. 2015) (emphasis
added)). Of course, typically does not mean uniformly. For example, the Chicago Manual of Style explains that an
indefinite article such as “a” “points to a nonspecific object, thing, or person that is not distinguished from the other
members of a class.” The Chicago Manual of Style § 5.76. This would support the LaRose and United States v.
Alabama reasoning that the article “a” could be used as a synonym for “any.” But, the Manual also acknowledges that
“[i]n a few usages, the indefinite article provides a specific reference,” offering the example “I saw a great movie last
night.” Id. at 8 5.77. So, while an indefinite article like “a” typically is synonymous with “any,” it is not always. The
need to examine context to determine whether “a” in Section 208 is being used in a typical or atypical manner means

that this text is ambiguous, and examination of the legislative history of Section 208 is warranted.
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appropriate where, as here, the court is assessing conflict preemption. Even if the text of Section
208 is not ambiguous (and, to be clear, it is), that text does not plainly indicate how this federal
statute should operate with state laws governing election procedures (like SB 1) in the area of
conflict preemption. But the legislative history of the statute contains a “clear statement” of intent
to preempt certain state laws that would contravene a Section 208 voter’s right to assistance. See
S. Rep. No. 97-417, at 63 (1982).

The fact that the Senate report, which accompanied the 1982 VRA amendments that
included the “new” Section 208, specifically addressed the issue of preemption shows two things.
First, the Senate Judiciary Committee was well aware that there may be situations in which state
law conflicts with the federal rights created by the new statute. Second, the committee also
contemplated a particularized approach to dealing with preemption issues and expressly stated that
there would be only a limited scope of preemption. The committee “recognize[d] the legitimate
right of any state to establish necessary election procedures, subject to the overriding principle that
such procedures shall be designed to protect the rights of voters.” 1d. The report then suggested
the rule for preemption in the Section 208 context: “State provisions would be preempted only to
the extent that they unduly burden the right recognized in this section, with that determination
being a practical one dependent upon the facts.” Id. (emphasis added). This legislative history
certainly informs the question of how the court should apply the doctrine of conflict preemption
here, and also how the court should navigate the presumption against preemption. See Bond, 572
U.S. at 858.

Reviewing this legislative history, along with case law dealing with the presumption
against preemption, the court concludes that Plaintiffs may overcome the presumption if any of

the following are true: (1) the state in enacting SB 1 was not exercising its “legitimate right ... to

52

App. Vol. 11 118



Case 2:24-cv-00420-RDP Document 69 Filed 08/21/24 Page 53 of 65

establish necessary election procedures,” (2) SB 1’°s procedures are not “designed to protect the
rights of voters,” or (3) SB 1’s provisions “unduly burden the right recognized in [Section 208].”
Id.

With these principles in mind, the court addresses each of SB 1’s challenged provisions
below.

1. The Prefilling Restriction

SB 1’s Prefilling Restriction criminalizes the act of distributing an absentee ballot
application that is prefilled with any required information. Ala. Code § 17-11-4(b)(2). This
survives the first Section 208 preemption prong because Alabama is exercising its “legitimate right

. to establish necessary election procedures” by regulating how assistors and others may
distribute absentee ballots. This also passes muster under the second Section 208 preemption prong
because this procedure is “designed to protect the rights of voters” by avoiding the perceived
problems of ballot harvesting, i.e., potential inaccuracy or manipulation that could occur when
prefilled ballots are used. And, this provision also satisfies the third Section 208 preemption prong
because the Prefilling Restriction does not prevent a voter from obtaining assistance from a person
of the voter’s choice. The Restriction merely directs that a person not prefill an absentee ballot
application before becoming the voter’s choice to provide assistance. Therefore, the presumption
against preemption stands.
2. The Submission Restriction

SB 1’s Submission Restriction criminalizes the act of returning another person’s absentee
ballot application. This restriction is consistent with the first preemption prong because Alabama
is exercising its “legitimate right ... to establish necessary election procedures” by regulating how

assistors may submit absentee ballots. This also passes muster under the second Section 208
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preemption prong because this procedure is “designed to protect the rights of voters” by avoiding
potential deception that could occur if a non-voter submits a voter’s ballot.

However, the Submission Restriction fails the third Section 208 preemption prong. SB 1’s
Submission Restriction criminalizes the act of returning anyone else’s absentee ballot application.
There is no exception made for blind, disabled, or illiterate voters. § 17-11-4(c)(2). How, then, are
blind voters or disabled voters with mobility restrictions to return their absentee ballot
applications? Under SB 1’s Submission Restriction, no one can assist them in this way. In Carey
v. Wisconsin Elections Commission, the court considered a Section 208 challenge to a Wisconsin
statute prohibiting voters from obtaining assistance from a third party to return an absentee ballot.
624 F. Supp. 3d 1020 (W.D. Wis. 2022). The court reasoned that a prohibition on voters obtaining
assistance in returning their absentee ballots conflicted with the VRA. Id. at 1032. As the court
explained, “[t]he VRA gives plaintiffs the [] right to obtain third-party assistance in mailing or
delivering an absentee ballot.” Id. at 1033. It concluded, therefore, that the VRA preempts the
applicable Wisconsin statute “to the extent it prohibits third-party ballot-return assistance to
disabled voters who require such assistance.” Id. SB 1’s Submission Restriction flatly prohibits
third-party ballot-return assistance to disabled voters needing such assistance. Therefore, under the
same logic as that of Carey,'® the Submission Restriction unduly burdens the right to assistance
protected under Section 208, and thus the presumption against preemption is rebutted.

3. The Payment And Gift Provisions
SB 1’s Payment and Gift Provisions criminalize distributing, ordering, requesting,

collecting, prefilling, completing, obtaining, or delivering a voter’s absentee ballot application by

13 Other courts have reached this same legally and logically supported conclusion. See, e.g., Disability Rights
N.C. v. N.C. State Bd. of Elections, 602 F. Supp. 3d 872, 879 (E.D. N.C. 2022); Democracy N.C. v. N.C. State Bd. of
Elections, 590 F. Supp. 850, 872 (M.D. N.C. 2022); League of Women Voters of Ohio, 2024 WL 3495332, at *15.
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anyone who has been paid or given a gift to do so. § 17-11-4(d)(1), (d)(2). As to the first Section
208 preemption prong, the Payment and Gift Provisions are an exercise of Alabama’s “legitimate
right ... to establish necessary election procedures.” S. Rep. No. 97-417, at 63 (1982). Plaintiffs’
Complaint recognizes that SB 1 proponents in the Alabama legislature characterized SB 1 as
targeting “ballot harvesting” by “groups or individuals seek[ing] to profit off the absentee voting
process.” (Doc. # 1 at | 52). Separate from the question of whether this was a legitimate concern
(and, to be clear, Plaintiffs contest that it is) (see id. at § 53), this was an exercise of Alabama’s
legitimate right to establish procedures it deems necessary for free and fair elections.

As to the second Section 208 preemption prong, SB 1’s Payment and Gift Provisions are
“designed to protect the rights of voters.” S. Rep. No. 97-417, at 63 (1982). The Senate Report
accompanying Section 208 expressed the concern that “[b]ecause of their need for assistance,
members of these groups [the blind, the disabled, and those lacking literacy] are more susceptible
than the ordinary voter to having their vote unduly influenced or manipulated.” Id. at 62. As
Defendants have noted, the Alabama legislature enacted SB 1 to “safeguard[]” the right of those
with disabilities to “vote without fear or intimidation.” (Doc. # 67 at 6). Specifically, the Payment
and Gift Provisions are designed to protect voters with disabilities from selecting an assistor who
is receiving some payment or gift by a third party to render that assistance because such persons
may have nefarious incentives to manipulate or unduly influence the voter.

The third Section 208 preemption prong is where SB 1°s Payment and Gift Provisions fail.
Again, the third prong asks whether state provisions “unduly burden the right recognized in
[Section 208].” S. Rep. No. 97-417, at 63 (1982). The right recognized in Section 208 is the right
to “assistance by a person of the voter’s choice.” 52 U.S.C. § 10508. At least one other court has

held that “a State law that limits a voter’s choice does not automatically flout Section 208.”
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Priorities USA, 487 F. Supp. 3d at 733. “At its core, Section 208’s natural effect allows some
wiggle room: a voter may select ‘a person’ to assist them, but not the person of their choice.”** Id.
(quoting 52 U.S.C. 8 10508) (emphasis added). But this concept of “wiggle room” does not alter
or add to the Senate Judiciary Committee’s “unduly burden” test; rather, it complements the test.
The essential question remains whether SB 1 unduly burdens a voter’s right to “assistance by a
person of the voter’s choice.” 52 U.S.C. § 10508.

The determination of whether a state provision “unduly burdens” a voter’s right to choose
an assistor is “a practical one dependent upon the facts.” S. Rep. No. 97-417, at 63 (1982). At the
motion to dismiss stage, where there are well-pleaded factual allegations, this court must “assume
their veracity and then determine whether they plausibly give rise to an entitlement to relief.” Am.
Dental Ass’n, 605 F.3d at 1290. At minimum, Plaintiffs must speak in more than “generalities.”
The court cannot say it is enough for them to express concern that a state provision would “depress
the vote among persons [the organization] is targeting for engagement,” or that the organization
“plans to” engage in assistance prohibited under a state provision. Priorities USA, 487 F. Supp. 3d
at 619-20. Rather, they should “offer ... examples of instances in which such voters have been
deprived of voting assistance,” id. at 620, or allege plausible facts indicating that the state law’s
application would unduly burden a voter’s selection of a person to assist them in voting. See
Democracy N.C., 590 F. Supp. 3d at 871.

The court concludes that Plaintiffs have sufficiently pled to this minimum standard and
have stated a claims that Section 208 preempts the Payment and Gift Provisions. Plaintiffs allege

that they have members with disabilities covered by Section 208 or have members and staff who

14 This is the argument Defendants advance. As noted above, at best, the argument simply suggests that there
is some ambiguity as to exactly what Section 208 rights are at play here and to what extent Section 208 would preempt
SB 1.
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serve voters in those populations. (Doc. # 1 at 1 13, 19, 24, 28-31, 112). Plaintiffs also allege that
they currently pay members and staff who serve as assistors (id. at 11 25, 30, 111) or have a practice
of providing “gifts” to assistors (and voters) to help with the ballot application process—including
gas money, food, pens, stamps, and stickers (id. at { 14, 19-20, 25, 111). Those actions clearly
sweep Plaintiffs into the reach of the Payment and Gift Provisions. See Ala. Code 817-11-4(d)(1)-
(2). Finally, Plaintiffs allege that “[v]oters who are disabled, blind, or illiterate regularly choose to
receive assistance from organizations like Plaintiffs,” but because of a fear of criminal liability,
Plaintiffs “will limit [the provision of] their assistance.” (Doc. # 1 at  112) (emphasis added).
These factual allegations are not “generalities.” Rather, they specify how SB 1 unduly burdens the
right of Alabama’s Section 208 voters to choose an assistor of their choice. Plaintiffs have alleged
that in the absence of SB 1’s penalties, some Section 208 voters would choose Plaintiffs as their
assistors.

These factual allegations are plausible. Applying for an absentee ballot is a necessary
action to secure a ballot and make a vote effective. 52 U.S.C. § 10310. A blind, disabled, or
illiterate voter may require assistance ordering, requesting, obtaining, completing, and returning
or delivering an absentee ballot application. Such assistance is guaranteed by Section 208, but it is
now criminalized under SB 1 when done by an assistor paid or given anything of value to do so,
or when the assistor provides any gift or payment to a voter. Although SB 1 repeats the text of
Section 208, it does not provide an exception for blind, disabled, or illiterate voters. The only
exceptions to the Payment and Gift Provisions are (1) where Alabama Code § 17-11-3(f) (which
relates to states of emergency) operates or (2) where an individual has a medical emergency within

five days of an election.
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This means that if Plaintiffs continue to pay assistors, reimburse volunteers for out-of-
pocket expenses, or provide materials to assistors and voters, they (and the assistors) may be guilty
of'a Class B or C felony. A defendant’s conviction under this state law could result in a jail sentence
between 366 days and 20 years and fines up to $30,000. It is plausible that Plaintiffs would stop
assisting voters rather than face the prospect of these criminal penalties. Plaintiffs have also
plausibly alleged that those designated to assist voters would stop assisting if Plaintiffs cannot
provide payments and gifts. For an organization like ADAP, which has a paid staff member who
is tasked with assisting voters with disabilities (Doc. # 1 at { 30), terminating the staff member
would mean ADAP would no longer be able to assist Section 208 voters. For an organization like
GBM, which reimburses volunteers with gas stipends and provides them with pens and paper (id.
at 925), cutting off these “gifts” could significantly reduce the number of people willing to provide
Section 208 assistance. The only people who could volunteer for GBM would be those with the
financial resources to cover their own additional costs related to this volunteer work. And for
organizations like the NAACP or the LWVAL, which provide voters with envelopes and postage
for submitting absentee ballot applications (id. at 1 14, 19), ceasing the provision of these “gifts”
could mean they cannot help assist Section 208 voters when asked to do so.

In sum, Plaintiffs have plausibly alleged that SB 1’s Payment and Gift Provisions will
restrict their ability to help Section 208 voters. Therefore, SB 1’s Payment and Gift Provisions are
in direct conflict with Section 208 because their restrictions would unduly burden the rights of
blind, disabled, or illiterate voters to obtain third-party assistance in all actions necessary to make
their votes effective. Carey, 624 F. Supp. 3d at 1033; Democracy N.C., 476 F. Supp. 3d at 235-36;

Ark. United, 626 F. Supp. 3d at 1085.
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Case law from other jurisdictions supports this analysis. The Middle District of North
Carolina has “concluded that a state law prohibiting a person from assisting more than six people
with an absentee ballot was preempted by the VRA because it restricted the voter’s choice of [an
assistor] more sharply than the VRA permits.” Carey, 624 F. Supp. 3d at 1032 (citing Democracy
N.C., 476 F. Supp. 3d at 235-36). The court in Arkansas United also concluded that an Arkansas
statute providing that “[n]o person other than [poll workers] shall assist more than six (6) voters
in marking and casting a ballot at an election” “conflicts with § 208 of the VRA and is preempted.”
626 F. Supp. 3d at 1085. And most recently, the court in LaRose concluded that Section 208
preempted an Ohio statute providing that “[n]o person shall knowingly ... [r]eturn the absent
voter’s ballot of another” unless they are an authorized relative, a U.S. postal worker, or a private
carrier. 2024 WL 3495332, at *2, *15. In so holding, the LaRose court emphasized that “Section
208 does not say ... that disabled voters are limited to ‘a person of the voter’s choice from a list to
be determined by the several states.”” Id. at *11 (emphasis in original).

The court finds this case law instructive and similarly concludes that, although Section 208
provides states some “wiggle room,” Priorities USA, 628 F. Supp. 3d at 733, at the very least
Section 208 preempts state laws that unduly burden the right to an assistor of a Section 208 voter’s
choice. Because SB 1°s Payment and Gift Provisions unduly burden this right, they fail on the third
preemption prong.

Because SB 1’s Submission Restriction and Payment and Gift Provisions prohibit
assistance guaranteed by Section 208 of the VRA, Plaintiffs have stated a claim that these
provisions of SB 1 are preempted.® The same cannot be said for the Prefilling Restriction, as it

does not conflict with Section 208.

15 The court only addresses the preemptive effect of Section 208 in the context of those who receive payment
and gifts to provide such assistance to Section 208 voters. Unless the assistance is provided to a voter covered by
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Therefore, to the extent that Defendants’ Motion seeks to dismiss Plaintiffs’ claim in Count
V of the Complaint based on the Prefilling Restriction of SB 1, it is due to be granted. To the extent
that it seeks to dismiss the claims that the Submission Restriction and the Payment and Gift
Provisions of SB 1 violate Section 208 of the VRA, it is due to be denied.

H. Whether SB 1 Violates The Supremacy Clause Or The Help America Vote Act

Plaintiff ADAP alleges that it is the duly authorized Protection and Advocacy Program of
the State of Alabama. (Doc. # 1 at 1 168). Under 52 U.S.C. § 21061(a), the protection and advocacy
program who has received the money must use the sums to “ensure full participation in the
electoral process for individuals with disabilities, including registering to vote, casting a vote and
accessing polling locations.” (1d. at § 169). ADAP alleges that the Payment and Gift Provisions of
SB 1 (Ala. Code § 17-11-4(d)(1) to (d)(2)) could criminalize conduct expressly protected and
authorized under HAVA'® and that therefore those provisions violate the Supremacy Clause. (Doc.
#1at1170, 173).

Defendants argue that Plaintiffs lack an avenue to bring this claim because “HAVA creates
no private cause of action.” (Doc. # 42 at 47 (quoting Bellitto v. Snipes, 935 F.3d 1192, 1202 (11th
Cir. 1992)). Plaintiffs do not respond to this argument head on; rather, they assert that, under the
Protection and Advocacy for Voting Access Program Inclusion Act of 2002 (“PAVA”), Protection
and Advocacy (P&A) programs “shall have the same general authorities as they are afforded under

subtitle C of title I of the Developmental Disabilities Assistance and Bill of Rights Act of 2000”

Section 208 — that is, a voter who is blind, disabled, or illiterate —Section 208 has no preemptive effect on the Payment
and Gift Provisions provided for by SB 1.

16 In 2000, Congress passed the Help America Vote Act of 2002 (“HAVA”). Pub. L. No. 107-252, 116 Stat.
1666 (codified as amended at 52 U.S.C. 88 20901-21145 (2012)); Bellitto v. Snipes, 935 F.3d 1192, 1199 (11th Cir.
2019).

60

App. Vol. 11 126



Case 2:24-cv-00420-RDP Document 69 Filed 08/21/24 Page 61 of 65

(“DDA”), including the right to bring suit to enforce rights protected by the DDA. (Doc. # 50 at
47-48).

First, as to the supremacy arguments presented here, as another court in this circuit has
recognized, the Supreme Court has unambiguously held that the Supremacy Clause itself provides
no private right of action:

[T]he Supremacy Clause is not the source of any federal rights, and certainly does

not create a cause of action. It instructs courts what to do when state and federal

law clash, but is silent regarding who may enforce federal laws in court, and in what

circumstances they may do so.

Georgia Voter All. v. Fulton Cnty., 499 F. Supp. 3d 1250, 1255 (N.D. Ga. 2020) (quoting
Armstrong v. Exceptional Child Ctr., Inc., 575 U.S. 320, 324-25 (2015)).

Count Six of Plaintiffs’ Complaint asserts that SB 1 conflicts with HAVA. It is titled
“Violation of the Supremacy Clause and the Help America Vote Act of 2002 U.S. Const. art. VI,
cl. 2; 52 U.S.C. § 20901, et seq. (HAVA Preemption).” (Doc. # 1 at 67). Yet, “‘Congress
established only two HAVA enforcement mechanisms: (1) a civil action brought by the Attorney
General, and (2) a state-based administrative complaint procedure.’”” Wisconsin Voter All. v. Millis,
2024 WL 1092092, at *5 (E.D. Wis. Mar. 13, 2024) (quoting Bellitto, 935 F.3d at 1202 (in turn,
citing 52 U.S.C. 8§ 21111-12))). As the court explained in Wisconsin Voter Alliance,

“Congress’s creation of specific means of enforcing a statute indicates that it did

not intend to allow an additional remedy—a private right of action—that it did not

expressly mention at all.” Boswell v. Skywest Airlines, Inc., 361 F.3d 1263, 1270

(10th Cir. 2004); see also [Ohio Republican Party v. Brunner, 555 U.S. 5, 6 (2008)]

(vacating TRO requiring Ohio Secretary of State to update Ohio’s statewide Voter

Registration Database to comply with § 303 of HAVA on the ground that

respondents were not likely to prevail on the question whether Congress authorized

a district court to enforce § 303 in an action brought by a private party). It thus

follows that Congress did not create a private right of action for individuals who

wish to enforce the substantive provisions of HAVA in federal court. That has been

the consistent holding of other courts that have addressed the issue. See Tex. Voters

Alliance v. Dallas Cnty., 495 F. Supp. 3d 441, 458-61 (E.D. Tex. 2020); Qels v.
Dunleavy, [] 2023 WL 3948289 (D. Alaska June 12, 2023).
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Id.; see also Arkansas Voter Integrity Initiative, Inc. v. Thurston, 2023 WL 4745538, at *2 (E.D.
Ark. July 25, 2023) (“HAVA does not create a private right of action.” (citing Oels v. Dunleavy,
2023 WL 3948289, at *2 (D. Alaska June 12, 2023)).

Other courts have noted that “courts have disagreed as to whether HAV A provides a private
right of action.” Voto Latino v. Hirsch, 2024 WL 230931, at *14 (M.D.N.C. Jan. 21, 2024) (citing
Am. Civil Rights Union v. Phila. City Comm’rs, 872 F.3d 175, 181 (3d Cir. 2017) (“HAVA does
not include a private right of action that allows aggrieved parties to sue nonconforming states.”);
Crowley v. Nevada ex rel. Nev. Sec’y of State, 678 F.3d 730, 735 (9th Cir. 2012) (recognizing there
is no private right of action under the HAVA, and foreclosing a Section 1983 suit)); Colon-
Marrerov. Velez, 813 F.3d 1, 22 (1st Cir. 2016) (permitting private right of action through Section
1983); and Sandusky Cnty. Democratic Party v. Blackwell, 387 F.3d 565, 572 (6th Cir. 2004)
(same)). But, in the face of any split, this court is bound to follow the Eleventh Circuit’s
pronouncement on this issue: “HAVA creates no private cause of action.” Bellito, 935 F.3d at
1202. As the Eleventh Circuit further explained:

Congress established only two HAVA enforcement mechanisms: (1) a civil action

brought by the Attorney General, and (2) a state-based administrative complaint

procedure. 52 U.S.C. §§ 21111, 21112. “Like substantive federal law itself, private

rights of action to enforce federal law must be created by Congress.” Alexander v.

Sandoval, 532 U.S. 275, 286 [] (2001). Where Congress has not created a private

right of action, courts may not do so, “no matter how desirable that might be as a

policy matter, or how compatible with the statute.” 1d. at 287[]. “The judicial task

is to interpret the statute Congress has passed to determine whether it displays an

intent to create not just a private right but also a private remedy.” 1d. ACRU does

not — and indeed could not reasonably — argue that Congress intended to create a

private right of action in HAVA.
Id. at 1202-03.

More recently, the Eleventh Circuit explained that “[i]n determining whether any federal

statute empowers a would-be plaintiff to file suit to vindicate her rights, our lodestar is Alexander
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v. Sandoval, in which the Supreme Court (reversing an erroneous decision of ours) unequivocally
‘swor[e] off” its old ‘habit of venturing beyond Congress’s intent’ to liberally ‘imply’ private rights
of action in favor of a rigorous attention to statutory text and structure.” In re Wild, 994 F.3d 1244,
1255 (11th Cir. 2021) (quoting 532 U.S. 275, 287 (2001)). “[A] reviewing court may not plumb a
statute’s supposed purposes and policies in search of the requisite intent to create a cause of action;
rather, the inquiry both begins and ends with a careful examination of the statute’s language.” Id.
at 1255 (citing Sandoval, 532 U.S. at 288). “[IJmportantly here[,] ‘[t]he express provision of one
method of enforcing a substantive rule suggests that Congress intended to preclude others.”” Id.
(quoting Sandoval, 532 U.S.at 290).

Under its Enforcement subchapter, HAV A specifically provides for an action to be brought
by the Attorney General:

The Attorney General may bring a civil action against any State or jurisdiction in

an appropriate United States District Court for such declaratory and injunctive relief

(including a temporary restraining order, a permanent or temporary injunction, or

other order) as may be necessary to carry out the uniform and nondiscriminatory

election technology and administration requirements under sections 21081, 21082,

and 21083 of this title.
52 U.S.C.A. 8 21111. That subchapter also requires that “[i]f a State receives any payment under
a program under this chapter, the State shall be required to establish and maintain State-based
administrative complaint procedures [].” 52 U.S.C. § 21112. HAVA is silent on a private right of
action, which strongly suggests Congress intended to preclude private enforcement of HAVA.
Sandoval, 532 U.S. at 290; In re Wild, 994 F.3d at 1255. Applying binding precedent, the court
concludes that Plaintiffs do not “have a” private right of action under HAVA. ADAP’s purported
HAVA claim in Count Six of the Complaint fails to state a claim and must be dismissed.

At oral argument, counsel for ADAP argued that its HAVA claim in Count Six is actually

a claim “that SB 1 is preempted by federal law, specifically PAVA[.]” (Doc. # 62 at 38). “PAVA
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provides funds to the protection and advocacy system of each state[.]” (Id. at 40). ADAP argues
that, under PAVA, ADAP has the right “to file lawsuits to enforce their rights and to protect their
constituents.” (Id. at 43). But the claim they have asserted in the Complaint is that SB 1 is
preempted by HAVA. (Doc. # 1 at 67).

The parties appear to agree that no authority recognizes a claim such as the one brought by
Plaintiffs here. (Doc. # 62 at 44) (“I agree with Mr. LaCour that no one else has brought a lawsuit
under HAVA to try and enjoin a similar statute.”). The court’s independent research has not
revealed any such authority either. Thus, the question is whether Plaintiffs have plausibly alleged
in their Complaint that the challenged provisions of SB 1 are preempted by HAVA (or PAVA).
They have not.

IV.  Conclusion

For all these reasons, Defendants’ Motion to Dismiss (Doc. #42) is GRANTED IN PART
AND DENIED IN PART. It is ORDERED as follows:

1. Plaintiffs’ claims in Counts One, Two, Three, Four, and Six fail to state a claim and

are DISMISSED WITH PREJUDICE.
2. To the extent that Count Five of Plaintiffs’ Complaint asserts that the Prefilling
Restriction of SB 1 Violates Section 208 of the Voting Rights Act, it fails to state
a claim and is DISMISSED WITH PREJUDICE.

3. To the extent that Count Five asserts that the Submission Restriction and the
Payment and Gift Provisions of SB 1 violate Section 208 of the VRA, that portion

of Count Five states a claim and Plaintiffs may proceed on that claim.
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DONE and ORDERED this August 21, 2024.

A,

R DAVID PROCTOR™
CHIEF U.S. DISTRICT JUDGE
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