


names/Web addresses in any capacity must be supplied by authorized personnel of 
Jefferson County. Web addresses including, but not limited to, the following fall 
under the province of Jefferson County: [ ]…http://jeffco.jccal.org/ http://jccal.org/  

The web and email addresses used by the Jefferson County District Attorney’s Office, and 
its employees is jccal.org.  For example, the general contact for said office is 
DAinquiry@jccal.org.   

Furthermore, the Defendant has not received documents requested from AOC as ordered 
by the Court, and ask the Court to compel production of those requested documents. AOC retained 
Capell & Howard to represent it in this matter. The response from Capell & Howard related to 
another judge in an unrelated case: 

From: Barbara Wells <Barbara.Wells@chlaw.com>  
Sent: Monday, October 4, 2021 9:34 AM 
To: Bob MacKenzie <BMacKenzie@starneslaw.com>; bgemorye@aol.co; 
R. Ashby Pate 
<apate@lightfootlaw.com>; elizabeth.bern@jic.alabama.gov 
Cc: Blake Brookshire <Blake.Brookshire@chlaw.com>; Beth Warren 
<beth.warren@chlaw.com> 
Subject: Subpoena to OAC Duces Tecum 
  
Dear All,  
  
The Administrative Office of Courts has retained us in connection to the 
deposition notice duces tecum.  We have made objections to the 
scope of the inquiry.  We have also had discussions with Bob about a date 
that works with my schedule for the deposition of any 30(b)(6) 
representatives. Frankly, our goal is to avoid the need for any 
deposition of anyone from AOC. To that end, we are providing today all 
the materials that the AOC provided to the Judicial Inquiry Commission 
relating to Judge Nakita Blocton along with a declaration making them 
self-proving under the rules of evidence. This is all we have that is 
responsive to item 1. With respect to item 2 we are still considering our 
obligation in that regard and whether responsive materials can be located. 
Unlike the subpoena response, these were not in a readily identifiable 
packet. As for 3-5, these requests assume the existence of an 
investigation that I cannot ascertained happened. Any guidance along that 
score would be helpful.  I am not sure I understand what 6 even means. 
As for 7, we are working on that as well.  
  
Barbara Wells 
SHAREHOLDER 
  

Capell & Howard, P.C. 
+1-334-241-
8016 | Barbara.Wells@chlaw.com | www.capellhoward.com 
150 South Perry Street, Montgomery, Alabama 36104 
Connect with me on LinkedIn | vCard 



This electronic communication is from a law firm and may be 
protected by the attorney-client privilege, as attorney work-
product or by virtue of other privileges or provisions of law. If you 
are not an intended recipient, please advise by return email and 
delete this email and the reply from your computer. To see a full 
list of disclaimers and disclosures that apply to this email, 
click here. 

The information contained in the emails are necessary for the defendant’s ability to 
adequately prepare a defense. We respectfully ask this honorable Court to compel these agencies 
to produce the requested documents.  

Respectfully submitted by Counsel for Judge Todd: 

/s/ Tracie A. Todd     
 

We hereby certify that we have on this 2nd day of November, 2021 electronically filed the 
foregoing with the Court of the Judiciary, and that we have further served a copy by placing the 
same electronically, and properly addressed as follows: 

 
Rosa H. Davis 
Attorney for the Commission 
RosaH.davis@jic.alabama.gov 
 
Elizabeth Bern 
Attorney for the Commission 
elizabeth.bern@jic.alabama.gov 
 
John Seldon 
Attorney for the Commission 
john.selden@jic.alabama.gov 
 
Theo Lawson 
Attorney for Jefferson County 
lawsont@jccal.org 
 
Danny Carr 
District Attorney for the Tenth Judicial Circuit 
carrd@jccal.org 
 
Shawn Allen 
Deputy District Attorney for the Tenth Judicial Circuit 
allens@jccal.org 
 
Barbara Wells 
Capell & Howard, P.C. 
Barbara.wells@chlaw.com 
 
 



/s/ William Pompey     
Pompey & Pompey, P.C. 
P.O. Box 189  
Camden, Alabama 36726 
(334) 682-9032 
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IN THE CIRCUIT COURT OF THE JUDICIARY OF ALABAMA 

IN THE MATTER OF: 

STATE OF ALABAMA JUDICIAL INQUIRY 
COMMISSION, 

v. 

THE HONORABLE TRACIE A. TODD, 
CIRCUIT JUDGE, BIRMINGHAM DIVISION, 
JEFFERSON COUNTY, ALABAMA, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CASE NO. 0058 

MOTION TO QUASH CIVIL SUBPOENA DUCES TECUM 

COMES NOW the State of Alabama, by and through DANNY CARR, District Attorney 

for the Tenth Judicial Circuit, Jefferson County, Alabama, pursuant to Ala. R. Civ. P. 45(c)(3) and 

moves the Court to quash the Defendant’s Subpoena directed to Michael Heathman and/or the 

Information Technology Representative and/or the Custodian of Records for the Office of the 

District Attorney for Tenth Judicial Circuit of Alabama (“District Attorney’s Office”).  In support 

thereof, the State submits as follows: 

1. On about October 15, 2021, Defendant, the Honorable Tracie A. Todd, issued a

subpoena to the District Attorney’s Office which contained requests for production of documents.1 

2. The State submits that the District Attorney’s Office is incapable of compliance

with the subpoena, as its employees and agents do not have access to or the ability to retrieve the 

items requested. Computer systems for the District Attorney’s Office are hosted by the Jefferson 

County Department of Information Technology. The District Attorney’s Office does not maintain 

its electronic servers and has no access to historical data and/or other files related to the emails 

and/or “instant messages” of its individual employees.  

1 See Exhibit A. 
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3. Michael Heathman is the Systems Manager for the Office of the District Attorney

for the Tenth Judicial Circuit. He is not employed by the Jefferson County Department of 

Information Technology and does not have administrative access to its servers, cloud storage, 

and/or other back-up data. The Office of the District Attorney for the Tenth Judicial Circuit does 

not employ any additional Information Technology Representatives or Custodians of Records with 

the ability to comply with the subpoena.  

4. Upon information and belief, the State submits that the text messages requested by

the subpoena are hosted and/or maintained by various cell phone providers. The Office of the 

District Attorney for the Tenth Judicial Circuit does not provide a cellular phone for each of its 

employees and no such messages are maintained by the District Attorney’s Office. 

5. For these reasons alone, this Court should quash the subpoena. In the alternative,

should the Court find that the District Attorney’s Office must employ some “work-around” to 

comply with the Defendant’s subpoena, the State offers the following grounds in support of its 

motion to quash.  

6. The State objects as compliance with the subpoena constitutes undue burden and

expense.  The subpoena is overly broad, unduly burdensome, and not reasonably limited in time 

and scope. Compliance with the subpoena requires an unreasonable and/or unnecessary amount of 

time for response and would result in an unnecessary diversion of limited taxpayer resources from 

the essential functions of the District Attorney’s Office.  

7. The State objects as document requests contained in the subpoena are vague and

ambiguous. 

8. The State objects as not all records requested are relevant to the instant litigation.
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9. The State objects that the subpoena fails to allow a reasonable time for compliance. 

The subpoena was issued on or about October 15, 2021, and service came thereafter, yet requires 

compliance within ten (10) days. This short amount of time is unreasonable and inadequate, 

particularly given the breadth of the documents requested. 

10. The State objects as the subpoena requires the disclosure of privileged or other 

protected matter and no exception or waiver applies. 

11. The State also objects as the District Attorney’s Office is not the custodian of 

records for the requested documents, and therefore cannot certify all the elements necessary to 

ensure their admissibility in the above-named action. 

12. Further, the State objects to the Subpoena as it requests work product, which is 

expressly protected under Alabama law.  Ala. Code 1975 § 12-21-3.1 provides as follows: 

(a) Neither law enforcement investigative reports nor the testimony of a law 
enforcement officer may be subject to a civil or administrative subpoena 
except as provided in subsection (c). 

 
(b) Law enforcement investigative reports and related investigative material are 

not public records. Law enforcement investigative reports, records, field 
notes, witness statements, and other investigative writings or recordings are 
privileged communications protected from disclosure. 

 
Any such privileged communications are protected from disclosure to civil parties except “upon 

proof by substantial evidence, that the moving party will suffer undue hardship and that the 

records, photographs or witnesses are unavailable from other reasonable sources.”2 

9. The Defendant has failed to demonstrate that the documents and materials 

requested in the subpoena are unavailable from other reasonable sources. In fact, the State avers 

that the documents and materials requested in the subpoena should be properly sought from the 

 
2 Ala. Code 1975 § 12-21-3.1(c) 
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entity or agency that hosts its email and/or other electronic servers, rather than from the District 

Attorney’s Office.  

10. The Defendant has failed to demonstrate any proof by substantial evidence that 

she will suffer any undue hardship in seeking to obtain these materials from other reasonable 

sources. 

11. The State objects to the extent that the requests for production could be interpreted 

to encompass grand jury information. “The long-time rule, sanctioned by our courts, is that the 

proceedings before a grand jury are essentially secret.”3 Additionally, the laws of the State of 

Alabama prohibit the District Attorney’s Office, or any person, from disclosing the evidence 

presented for consideration by the grand jury.4  

WHEREFORE, PREMISES CONSIDERED, the State respectfully asks the Court to quash 

the subpoena on the basis as set forth above, and for such other, further and general relief as is 

proper. 

Respectfully submitted this the 1st day of November, 2021.   

   /s/ Shawn Allen  
SHAWN ALLEN 
Deputy District Attorney 

 
OF COUNSEL 
STATE OF ALABAMA 
ex rel DANNY CARR, District Attorney 
10th Judicial Circuit of Alabama 
Jefferson County Courthouse 
801 Richard Arrington Jr. Blvd N 
Birmingham, Alabama 35203  
PHONE: (205) 325-5252 
FACSIMILE: (205) 325-5780 
 

 
3 McKissack v. State, 926 So. 2d 367, 369 (Ala. 2005)(citations and additional quotation marks omitted). 
4 See Ala. Code. §§ 12-16-214, 12-16-215, 12-16-216, & 12-16-225. 
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CERTIFICATE OF SERVICE 
 

 I do hereby certify that on this, the 1st day of November, 2021, a copy of the following was 
served, via electronic means and/or United States Mail, upon the following: 
 

Emory Anthony, Jr., Esq. 
1117 22nd Street South 
Birmingham, Alabama 35205 
Email:  bgemorye@aol.com 
ATTORNEY FOR JUDGE TODD 
 

 

 
      

  /s/ Shawn Allen   
OF COUNSEL 

 
       

 
  

mailto:bgemorye@aol.com
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