
IN THE ALABAMA COURT OF THE JUDICIARY 

IN THE MATTER OF: * 
* 

TRACIE TODD * CASE NO. 61FILED 
CIRCUIT COURT JUDGE * 
BIRMINGHAM DIVISION * JUL 2 8 2022 

CRIMINAL DIVISION * ALIJlAJl.A COURT OF THE JUDICIARY 

JEFFERSON COUNTY, AL * 
Naman P. Wilaon 

Secretary 

JUDICIAL INQUIRY COMMISSION'S RESPONSE TO JUDGE 
TODD'S OBJECTION TO THE COMMISSION'S MOTION TO 

QUASH SUBPOENA OF JENNY GARRETT 

COMES NOW, the Judicial Inquiry Commission (hereinafter, "the 

Commission"), via the undersigned attorneys, John A. Selden, Elizabeth 

C. Bern, Jacob D. Jackson, and Jenny Garrett, and hereby responds to 

Judge Todd's (hereinafter, "Judge Todd") "Objection to Commission's 

Motion to Quash," (hereinafter , "Objection") so as to clarify many of the 

inaccurate assumptions alleged in Judge Todd's Objection. 

1. Judge Todd alleges that Ms. Garrett filed the complaint with 

the Commission "as a member of the public." This allegation is based on 

the fact that Ms. Garrett omitted her title of Executive Director on the 

complaint form.1 However, the complaint form plainly lists the 

1 The Commission notes that Judge Todd's allegation refers to a 
complaint filed on February 2, 2022; however, the complaint that is 

1 



2 
 

Commission’s phone number and physical address.  Judge Todd, due to 

her previous dealings with the Commission in COJ 58 and the June 24, 

2021, complaint, attached as Exhibit B to Judge Todd’s Objection, is well 

aware of this fact.  Including the Commission’s contact information, 

especially when combined with Judge Todd’s prior knowledge of Ms. 

Garrett’s employment with the Commission, clearly evinces that this was 

a complaint filed “by a member of the commission or the commission’s 

staff.”  Rule 6A, Ala. R. P. Jud. Inq. Comm’n.  

2. Additionally, neither Rule 6A, Ala. R. P. Jud. Inq. Comm’n, 

nor any other provision requires that a complainant identify their status.  

It is not the label the complainant provides on the complaint form that 

defines the complainant’s relationship with the Commission, it is the 

nature, understanding, and interactions of that relationship.   

3. Judge Todd, also, alleges that Ms. Garrett was not an 

employee of the Commission at the time that she filed the complaint with 

the Commission.  This is simply untrue.  Judge Todd’s assumption is 

based on the fact that the Commission rehired Ms. Garrett as a retired 

 
attached as Exhibit A to substantiate that allegation is dated March 10, 
2022.  Additionally, the original complaint was filed with the Commission 
on January 28, 2022, not February 2, 2022.  See Ex. A. 
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state employee on July 16, 2022.  In fact, Ms. Garrett was the 

Commission’s Executive Director until February 1, 2022.  After February 

1, 2022, Ms. Garrett remained a member of the Commission’s legal staff 

until her retirement on May 1, 2022.  Clearly, Ms. Garrett was an 

employee and counsel for the Commission at all relevant times during 

the filing of the complaint with the Commission, during the investigation, 

and at the time the Commission filed its Complaint with this Court on 

March 16, 2022. 

4. Because Ms. Garrett was employed as counsel for the 

Commission at the time she filed with the Commission, during the 

Commission’s investigation of this matter, and at the time the 

Commission’s Complaint was filed in the COJ, the Commission 

absolutely may assert its attorney-client and deliberative process 

privileges and has in no way waived any such privileges.   

5. Likewise, the Commission has not violated Rule 5, Ala. R. P. 

Jud. Inq. Comm’n, or any of the Commission’s procedural rules. 

6. Moreover, Judge Todd was timely served with a copy of the 

complaint filed by Ms. Garrett and “all other documents or other 

materials of any nature whatsoever constituting, supporting, or 
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accompanying the complaint, or accumulated by the commission” in 

accordance with Rule 6C, Ala. R. P. Jud. Inq. Comm’n.  Any additional 

information that Ms. Garrett would have to offer is protected by the 

attorney-client and deliberative process privileges and/or the attorney 

work-product doctrine. 

7. Therefore, Judge Todd is not “entitled to question Ms. Garrett 

about her role in and knowledge of the investigation, including how any 

allegations first came to her attention and how information was shared 

among her, other non-Commission employees, and the Commission,” Obj. 

at 7, ¶ 12, as such information, other than that which has already been 

timely served on Judge Todd, falls squarely within the protections of the 

attorney-client and deliberative process privileges. 

8. It is important to note that the Complaint filed by the 

Commission in this Court, after its thorough investigation, renders 

irrelevant any collateral attack regarding Ms. Garrett’s complaint filed 

with the Commission. 

9. Additionally, Judge Todd is incorrect in her assumption that 

the simple act of filing the complaint with the Commission makes Ms. 

Garrett a fact witness.  A “fact witness” is “[a] witness who has firsthand 
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knowledge of something based on the witness’s perceptions through one 

o[r] more of the five senses.”  Fact Witness, Black’s Law Dictionary (10th 

ed. 2014) (emphasis added). 

10. It is obvious from the statement of allegations filed by Ms. 

Garrett in the complaint with the Commission that Ms. Garrett’s 

allegations are not based on her firsthand knowledge.  See Ex. A.  Rather, 

they are based on publicly available documents, an email exchange 

between Judge Todd and Chief Deputy District Attorney Joe Roberts, and 

an unsolicited email from Chief Deputy District Attorney Joe Roberts to 

the Commission all of which were timely provided to Judge Todd.  See 

Rule 6C, Ala. R. P. Jud. Inq. Comm’n.  Therefore, Ms. Garrett is not a 

fact witness. 

11. Second, Judge Todd’s assertion that the Commission has had 

notice of Ms. Garrett’s deposition since July 8, 2022, is false.  As can be 

seen from Ex. C to Judge Todd’s Objection, that notice was sent only to 

Ms. Garrett.  The Commission’s counsel, which did not include Ms. 

Garrett at that time, was not copied on that email. 

12. In fact, the Commission’s counsel did not receive notice of any 

of Judge Todd’s thirteen depositions until July 25, 2022, despite the 
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certificates of service which incorrectly state that they were served on the 

Commission on July 11.  Indeed, the Commission had to request the 

notices of deposition at least three separate times from counsel for Judge 

Todd before they were actually received: by email on July 18, by phone 

on July 20, and again by email on July 22.  See Ex. B. 

13. Prior to receiving the deposition notices, the Commission’s 

counsel did discuss scheduling of depositions with Judge Todd’s counsel 

and did agree to extend the deadline for discovery by one day to August 

2, 2022.  However, at no point during these discussions did Judge Todd’s 

counsel disclose who the deponents would be. 

14. Furthermore, Judge Todd’s assertion that the Commission 

was put on notice of her intent to depose Ms. Garrett by the fact that Ms. 

Garrett was included on Judge Todd’s witness list is disingenuous.2  

Nowhere in Judge Todd’s Witness List filed on July 11, 2022, does it say 

that Judge Todd intends to take the depositions of those individuals 

listed.  Even if it did, such notice would be deficient as it does not contain 

the date, time, or place for taking such deposition.  See Ala. R. Civ. P. 

 
2 In fact, according to Judge Todd’s deposition notices, only two of the 
seven people on Judge Todd’s Witness List are actually being deposed. 
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30(b). 

15. Moreover, while Ms. Garrett has only today discovered the 

notice of deposition in her email inbox (sent from an attorney not of record 

in this case), she was unaware of it prior to the filing of Judge Todd’s 

Objection.  Ms. Garrett did not discover the notice until being alerted to 

it by the Objection. 

16. Nevertheless, Ms. Garrett still has not been properly served 

with a subpoena commanding her appearance at a deposition.  See Ala. 

R. Civ. P. 4 and 45(b)(1). 

17. Lastly, the Commission strongly objects to any assertion 

made by Judge Todd or Judge Todd’s counsel that the Commission or its 

staff has been misleading or is attempting to avoid discovery. 

18. Ms. Garrett’s Notice of Appearance was filed at the earliest 

opportunity after her return to service.  Because the Commission filed its 

Complaint in the COJ during Ms. Garrett’s transition into retirement, 

Ms. Garrett delayed entering her notice of appearance until the process 

of rehiring her as a retired state employee was completed.  That process 

took over two months, and was just completed on July 16, 2022, when 

Ms. Garrett was officially re-hired. 



8 
 

 WHEREFORE, premises considered, in addition to the grounds 

asserted in the Commission’s July 25, 2022, Motion to Quash Subpoena 

of Jenny Garrett, the Commission objects to and respectfully requests 

that this Court quash the subpoena for Jenny Garrett. 

Respectfully submitted this the 28th day July, 2022.  

      _/s/ John A. Selden________ 
John A. Selden 

      _/s/ Elizabeth C. Bern_____ 
Elizabeth C. Bern 
_/s/ Jacob D. Jackson______ 
Jacob D. Jackson 
 /s/ Jenny Garrett   
Jenny Garrett 
Attorneys for the Commission 
Alabama Judicial Inquiry Commission 
P.O. Box 303400 
Montgomery, AL 36130-3400 
john.selden@jic.alabama.gov 
elizabeth.bern@jic.alabama.gov 
jacob.jackson@jic.alabama.gov 
jenny.garrett@jic.alabama.gov 
(334) 242-4089 

 
 
 
 
 
 
 
 
 
 
 

mailto:john.selden@jic.alabama.gov
mailto:elizabeth.bern@jic.alabama.gov
mailto:jacob.jackson@jic.alabama.gov
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CERTIFICATE OF SERVICE 
 

I hereby certify that I have, on this 28th day of July, 2022, 
electronically filed the foregoing with the Court of the Judiciary, and that 
I have further served a copy upon the  following via email as follows: 
 
Richard A. Rice, Esq. 
The Rice Firm, LLC 
115 Richard Arrington Jr. Blvd. N. 
Birmingham, AL 35203 
rrice@rice-lawfirm.com 
(205) 618-8733, ext. 101 

 

Edward J. Ungvarsky, Esq. 
Ungvarsky Law, PLLC 
114 North Alfred Street 
Alexandria, VA 22314 
ed@ungvarskylaw.com 
(571) 207-9710

_/s/ Jacob D. Jackson________ 
Jacob D. Jackson 
Attorney for the Commission     

mailto:rrice@rice-lawfirm.com
mailto:ed@ungvarskylaw.com


































































DOCUMENT 17 

IN THE CIRCUJT COURT OF J« Ctu 1eo..., 

• ELECTRONICALLY FILED 12/15/2021 8:07 AM Ol-CC-2021-001970.00 CIRCUIT COURT OF JEFFERSON COUNTY, ALABAMA JACQUELINE ANDERSON SMITH, CLERK 
COUNTY, ALABAMA 

STATE OF ALABAMA ) 
) 
) 
) 
) 
) 

V. 

DEFENDANT. 

CASE NO. ,c 1. \ � \£\10

CG '2. \ ... ,� '1l 

ORDER FOR PRODUCTION OF RECORDS 

I, the undersigned Circuit Judge, do hereby certify that, it having been alleged to me 
that certain records of the above-named Defendant   

re in the custody of the agencies noted belo at the records 
are subject to the confidentiality provisions of 38 United States Code Section 7332 and 
42 C.F.R Sections 2.1 59 2.67-1, and that production of the records is necessary to the 
completion of the psychiatric evaluation and treatment ordered by this Court, 

THEREFORE, after weighing the public interest and the need for disclosure against the 
injury to the patient, to the physician-patient relationship and to the treatment services, 

CONSIDER, ORDER, ADJUDGE AND DECREE that good cause exists for production 
and disclosure of the records, at no cost to the defendant, defense counsel and/or
the Alabama Department of Mental Health, that other competent evidence or sources 
of information regarding the patient's condition are not reasonably available, that there 
is no successful treatment or rehabilitation of other patients, and that the following 
limitations on disclosure shall be imposed: 

1) Disclosure is limited to the following described parts of lhe patient's records:
Hospitalization/Treatment Summaries, Mental Status Examinations, Physical
Examinations, Psychological Testing Reports, Social History Studies, Lab & X-Ray
Reports, Other (specify):

All •M,Ld�cc.-.l Ci wrJ� fl?..� r,-,..1.! ...., _\) fo +,'&Y- �,c,'Qd <?£ 
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