Ala. Code 1975, § 13A-5-40(a)(3)

MURDER DURING SODOMY IN THE FIRST DEGREE
(Or Attempt Thereof)*
(Victim Incapable of Consent)

The defendant is charged with capital murder. The law states that an
intentional murder committed during sodomy in the first degree is capital murder.

A person commits an intentional murder if he/she causes the death of
another person and, in performing the act or acts that cause the death of that
person, he/she intends to kill that person (or another person).

A person commits sodomy in the first degree if he/she engages in any
sexual act involving the genitals of one person and the mouth or anus of another
person who is incapable of consent by reason of being incapacitated. [13A-6-
63(a)(2)]

To convict, the State must prove beyond a reasonable doubt each of the
following elements of intentional murder during sodomy in the first degree:

(1) That (name of deceased) is dead;

(2) That the defendant (name of defendant) caused the death of (hame of
deceased) by (state the alleged act, e.g., shooting) him/her;

(3) That in committing the act(s) that caused the death of (name of
deceased) the defendant intended to kill the deceased or another
person;

(4) That the defendant engaged with (name of victim) in a sexual act
involving the genitals of one person and the mouth or anus of another
person;

(5) That (name of victim) was incapable of consent by reason of being
incapacitated; (AND)

(6) That the murder took place during the sodomy.

Sodomy is any sexual act involving the genitals of one person and the
mouth or anus of another person. [13A-6-60(5)]

The term incapacitated includes any of the following: [Read as
appropriate]

(1) A person who suffers from a mental or developmental disease or



disability that renders the person incapable of appraising the nature of
his/her conduct;

(2) A person who is temporarily incapable of appraising or controlling
his/her conduct due to the influence of a narcotic, anesthetic, or
intoxicating substance, and the condition was known or should have
been reasonably known to the offender;

(3) A person who is unable to give consent or who is unable to
communicate an unwillingness to an act because the person is
unconscious, asleep, or otherwise physically limited or unable to
communicate. [13A-6-60(2)]

During means in the course of the commission of or in connection with (or
in immediate flight from) the commission of the sodomy. [13A-5-39(2)]

A person acts intentionally when it is his/her purpose to cause the death of
another person. The intent to kill must be real and specific.

If you find from the evidence that the State has proved beyond a reasonable
doubt each of the above elements of the offense of intentional murder during
sodomy in the first degree, as charged, then you shall find the defendant guilty of
capital murder.

If you find that the State has failed to prove beyond a reasonable doubt any
one or more of the elements of the offense of intentional murder during sodomy in
the first degree, then you cannot find the defendant guilty of capital murder.

(If lesser-included offenses are included, the court should instruct on
those offenses at this point.)



USE NOTES

*This offense encompasses an attempt thereof. If the facts and law support
the charge, then the instructions should be modified to reflect that. This includes
modifying the elements in the instructions.

The definitions of sodomy and incapacitated apply only to offenses that
occurred on or after September 1, 2019. If the offense occurred before September
1, 2019, use the 1994 Revised Pattern Jury Instructions.

Neither ignorance nor "honest mistake" of the victim's incapacity is a
defense to this crime. See Ala. Code 1975, § 13A-2-6; Commentary, Ala. Code
1975, §§ 13A-6-61 and 13A-6-62.

If evidence exists that the defendant was intoxicated at the time of the
charged intentional crime, he/she is entitled to an instruction on lesser-included
offense(s). See Fletcher v. State, 621 So. 2d 1010, 1020-22 (Ala. Crim. App.
1993).




