Ala. Code 1975, § 13A-6-70*

CONSENT OF VICTIM

* [These instructions apply only to offenses found in Article IV of
Chapter 6 & committed on or after 09/01/2019]

It Is presumed that an element of every offense defined in Title 13A,
Chapter 6, Article 4 is that the sexual act was committed without the
consent of the victim. [13A-6-70(a)]

Lack of consent results from either:
a. Forcible compulsion; [OR]
b. Being incapable of consent. [13A-6-70(b)]
A person is deemed incapable of consent if he/she is either:
a. Lessthan 16 years old; [OR]
b. Incapacitated. [13A-6-70(c)]

[Read As Appropriate:] Consent to engage in sexual intercourse,
sodomy, sexual acts, or sexual contact may be communicated by words or
actions. The existence of a current or previous marital, dating, social, or
sexual relationship with the defendant is not sufficient to constitute consent.
Evidence that the victim suggested, requested, or otherwise communicated to
the defendant that the defendant use a condom or other birth control device
or sexually transmitted disease protection, without additional evidence of
consent, is not sufficient to constitute consent. [13A-6-70(d)]

Use Notes

Forcible compulsion is the use or threatened use, whether express or
implied, of physical force, violence, confinement, restraint, physical injury, or
death to the threatened person or to another person. Factors to be
considered in determining an implied threat include, but are not limited to, the
respective ages and sizes of the victim and the accused; the respective
mental and physical conditions of the victim and the accused; the atmosphere
and physical setting in which the incident was alleged to have taken place;
the extent to which the accused may have been in a position of authority,
domination, or custodial control over the victim; or whether the victim was
under duress. Forcible compulsion does not require proof of resistance by the
victim. [13A-6-60(1)]



Incapacitated includes any of the following: [Read as Appropriate]

(1) A person who suffers from a mental or developmental disease or
disability which renders the person incapable of appraising the nature
of his or her conduct.

(2) A person is temporarily incapable of appraising or controlling his or her
conduct due to the influence of a narcotic, anesthetic, or intoxicating
substance and the condition was known or should have been
reasonably known to the offender.

(3) A person who is unable to give consent or who is unable to
communicate an unwillingness to an act because the person is
unconscious, asleep, or is otherwise physically limited or unable to
communicate. [13A-6-60(2)]
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