Ala. Code 1975, § 13A-8-2.2
AGGRAVATED THEFT OF EMPLOYEE RETIREMENT BENEFITS

The defendant is charged with aggravated theft of employee retirement
benefits.

A person commits the crime of aggravated theft of employee retirement
benefits if he/she embezzles, steals, or unlawfully and willfully abstracts or
converts to his/her own use or to the use of another, any of the monies, funds,
premiums, credits, or other assets due to be paid as contributions to any
employee retirement benefit plan or to any fund connected with an employee
retirement benefit plan.

To convict, the State must prove beyond a reasonable doubt each of the
following elements of aggravated theft of employee retirement benefits:

(1) The defendant [Read as appropriate]:
(a) Embezzled;
(b) Stole; (OR)
(c) Unlawfully and willfully abstracts or converts to his/her own use or to
the use of another;

Any of the monies, funds, premiums, credits, or other assets, [Insert
description of funds] due to be paid as contributions to any employee
retirement benefit plan or to any fund connected with an employee
retirement benefit plan, [Insert name of employee benefit plan]; (AND)

(2) The defendant acted [INSERT APPROPRIATE MENS REA ELEMENT
- SEE USE NOTE].

The term employee retirement benefit plan includes, but is not limited to,
any plan under the Retirement Systems of Alabama including the Teachers’
Retirement System, the Employees’ Retirement System, and the Judicial
Retirement Fund, and any plan established under Chapter 27A or Chapter 27C
of Title 36. [13A-8-2.2(a)(2)]

[Read as appropriate] It is an affirmative defense to a prosecution for this
offense that the defendant, in the course of his or her employment, acts in good
faith reliance upon the direction or supervision of another under color of law or in
a position of authority. [13A-8-2.2(b)]

If you find from the evidence that the State has proved beyond a
reasonable doubt each of the above elements of aggravated theft of employee
retirement benefits, then you shall find the defendant guilty of aggravated theft
of employee retirement benefits.



If you find that the State has failed to prove any one or more of the elements
of the offense of aggravated theft of employee retirement benefits, then you
cannot find the defendant guilty of aggravated theft of employee retirement
benefits.

Use Notes

The limitations period for any prosecution under this section does not
commence or begin to accrue until the discovery of the facts constituting the
deception, after which the prosecution shall be commenced within six years.
[13A-8-2.2(c)]

Aggravated theft of employee retirement benefits is a Class C felony.
[13A-8-2.2(d)] Notwithstanding any other law, the maximum probation period
shall not exceed 10 years unless otherwise authorized by law. [13A-8-2.2(e)] A
conviction for aggravated theft of employee retirement benefits shall be treated
as a Class A or Class B felony for purposes of Section 15-18-8. [13A-8-2.2(f)]

The statute does not state a specific mens rea element. Insert the
appropriate mens rea element considering the indictment and the evidence
before the court. There are few, if any, strict liability offenses in the Code. See
Commentary for 13A-2-3 and 13A-2-4(b). There are four mens rea elements in
the Alabama Code: intentionally, knowingly, recklessly and with criminal
negligence. See 13A-2-2.

1. A person acts intentionally with respect to a result or to conduct described by
a statute defining an offense when his/her purpose is to cause that result or to
engage in that conduct. [13A-2-2(1)]

2. A person acts knowingly with respect to conduct or to a circumstance
described by a statute defining an offense he/she is aware that his/her conduct
is of that nature or that the circumstance exists. [13A-2-2(2)]

3. A person acts recklessly with respect to a result or to a circumstance when
he/she is aware of and consciously disregards a substantial and unjustifiable
risk that the risk will occur or that the circumstance exists. The risk must be of
such nature and degree that disregard thereof constitutes a gross deviation from
the standard of conduct that a reasonable person would observe in the situation.
[13A-2-2(3)]

4. A person acts with criminal negligence with respect to a result or to a
circumstance when he/she fails to perceive a substantial and unjustifiable risk
that the result will occur or that the circumstance exists. The risk must be of such
nature and degree that the failure to perceive it constitutes a gross deviation
from the standard of care that a reasonable person would observe in the



situation. A court or jury may consider statutes or ordinances regulating the
defendant's conduct as bearing upon the question of criminal negligence.[13A-2-
2(4)]
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